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Department of Public Works
Larey AL Patterson, P E., Director

330 West 20th Avenug

San Mateo, California 944031388
Telephone (650) 5227300

FAX: (630) 3227301

September 14, 2012 S www.cityolsamnateo.org

Mr. Bruce Wolfe

Executive Oflicer

Regional Water Quality Control Board
15315 Clay Street, Suite 1400

Oakland, CA 94612

Re:  Stormwater Pollution Prevention Program — FY 2011-12 Annual Report

»ar Mr. Wolle:

Please find enclosed the City of San Mateo’s deliverables to the San Mateo Countywide Water Pollution
Prevention Program (SMCWPPP) Municipal Regional Stormwater NPDES Permit Annual Report for the
reporting vear beginning July 1, 2011 and ending June 30, 2012

I certify under penalty of law that this document and all attachments were prepared under my direction or
supervision inaccordance with a system designed to assure that qualified personnel properly gather and evaluate
the information submitted. Based on my inquiry of the person or persons who manage the system, or those
persons directly responsible for pathering the information, the information is, 1o the best of my knowledge. true.
accurate. and complete 1 am aware that there are significant penalties for submilting false information,
including the possibility of fine and imprisonment for knowing violations.

Sincerely,

Dﬂ) f/;m, o8 C/\

Shells ‘st Clair
Environmental Pmumm ’\Lumuc

w“

“Tiirector of Public Works
Fnclosure

< Chad Davisson, Eavironmental Services Manager
Chron/File
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FY 2011-2012 Annual Report C.4 - Industrial and Commercial Site Controls
Permittee Name: CITY OF SAN MATEO

Section 4 - Provision C.4 Industrial and Commercial Site Controls

Provide background information, highlights, trends, etc.

The City updated its Business Inspection Plan and submitted it to the Water Board electronically on May 16, 2012. The facility inventory and the list
of businesses scheduled for inspection in FY 2012/13 are included herein as Attachment 1. All but 2 of the businesses scheduled for inspection in
FY 2011/12 were inspected; 2 businesses intentionally were not inspected, as they were placed on a list of priority businesses for which several City
departments have formed a special task force for addressing non-compliance with various City ordinances. These 2 businesses will be inspected
during fall 2012. Although County Environmental Health (CEH) conducts stormwater inspections of retail food and hazmat facilities in the City of
San Mateo, City staff conducted additional inspections. Therefore, 2 versions of this annual report section (Section C.4) are included in this report:
one reporling on inspections conducted by the City of San Mateo (below), and one reporting on inspections performed by CEH staff (included
herein as Altachment 2). Altachment 2 also includes CEH's FY 2012/13 Business Inspection Plan for businesses located within the City of San
Mateo. City staff obtained training from several sources, including the Countywide Program, by shadowing inspectors from other agencies, and
from on-line resources. City staff also participated in the Countywide Program's Commercial/Industrial/lllicit Discharge (Cll) sub-committee. Also
refer to the C.4. Industrial and Commercial Site Controls section of the Program’s FY 10-11 Annual Report (if applicable) for a description of
activities of the Countywide Program and/or the BASMAA Municipal Operations Committee. .

C.4.b.i. » Business Inspection Plan.
Do you have a Business Inspection Plane I X I Yes l

INo

if No, explain:
Not applicable.

C.4.biiii.(1) » Polential Facilities List e ,
List below or attach your list of industrial and commercial facilities in your inspection Plan to inspect that could reasonably be considered to cause
or contribute to pollution of stormwater runoff. .

See Attachment 1.

T.4.b.iii.(2) » Facilities Scheduled for Inspection
List below or attach your list of facilities scheduled for inspection during the current fiscal year.

See Aftachment 1.

5/2/12
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FY 2011-2012 Annual Report C.4 - Industrial and Commercial Site Controls
Permittee Name: CITY OF SAN MATEO

C.4.c.iii.(1) »Facility Inspections I

Fill out the following table or atfach a summary of the following information. Indicate your violation reporting methodology below.

X | Permittee reports multiple discrete violations on a site as one violation.

Permittee reports the total number of discrete violations on each site.

Number Percent
Number of businesses inspected 21
Total number of inspections conducted 70
Number of violations (excluding verbal warnings) ; 22
Sites inspected in violation 21 34%
Violations resolved within 10 working days or otherwise deemed resolved in a longer but sfill timely manner 22 100%
Comments:

“Sites Inspected in Violation” is reported as the number of sites that received a Level 2 enforcement action (written Notice of Violation) or higher.

CA.ciii(2) » Frequency Types[C&iégo s of Violation:

Fill out the foIIowmg ’roble or attach a summary of The followmg |nformchon

Type/Category of Violations Observed Number of Violations
Actual discharge {e.g. active non-stormwater discharge or clear evidence of a recent discharge) 1

Potential discharge and other 1

Comments:
“Discharge” is counted as one discharge per inspection per site.

San_Mateo_2011-12_MRP_AR 4-2 5/2/12



FY 2011-2012 Annual Report C.4 - Industrial and Commercial Site Controls
Permittee Name: CITY OF SAN MATEQ

C.4.c.iii.(2) > Frequency and Type of Enforcement Conducted

Fill out the following table or attach a summary of the following information.
Enforcement Action Number of Enforcement % of Enforcement
{as listed in ERP) Actions Taken Actions Taken

Level 1 Verbal or Written Warning 1 : 33%
Level 2 Notice of Violation / Abatement Notice 22 67%
Level 3 Administrative Order / Stop Work Order 0 0%
Level 4 Legal Action / Hearing to Revoke Permit 0 0%
Total 33 100%

o]

pes of Violations Noted by Business Cate

Fill out the following table or attach a summary of the following information.

Number of Actual Number of Potential/Other
Business Category Discharge Violations Discharge Violations
Food Service 7 10
Automotive 0
Other {(car wash) 1 1

C.4.c.iii.(4) » Non-Filers e } .
List below or attach a list of the facilities required to have coverage under the Industrial General Permit but have not filed for coverage:

A facility tentatively classified as SIC 5093 (Recycling Facility) was nofified of the requirement to file a NOI and was referred to the Regional Water
Board during the FY 2011/12. As of the date of this report, the State Water Board's NOI facility inventory does not include this facility. The facility
was inspected during FY 2011/12 and was found to be in compliance with the City’s stormwater ordinance.

San_Mateo_2011-12_MRP_AR 4-3 5/2/12,



FY 2011-2012 Annual Report C.4 - Industrial and Commercial Site Controls
Permittee Name: CITY OF SAN MATEO

C.4.d.iii »Staff Training Summary |

No. of Inspectors in | Percent of Inspectors

Training Name Training Dates Topics Covered Aftendance in Atendance
Stormwater Inspections of 12/13/11 Conducting inspections, field screening / source 1 50%
Businesses (SMCWPPP identification, enforcement, field exercises
video)

SMCWPPP Inspector 412512 MRP requirements for stormwater facility 2 100%
Training inspections including PCBs and

copper sources, retail food establishments, mobile
food service providers, mobile

cleaners/oil change vendors, hazardous waste
facilities, completing stormwater inspection

forms, EPA and RWQCB presentations on PCB
sources, and a group inspection exercise.

inter-Agency Training with 1/9/12 Business inspections, IDDE and follow-up. and 1 50%
South San Francisco evaluation of typical BMPs at industrial /

Inspectors commercial facilities

Inter-Agency Training with 4/5/12 Business inspections, IDDE and follow-up, and 1 50%
City of Livermore evaluation of typical BMPs at industrial /

Inspector commercial facilities

San_Mateo_2011-12_MRP_AR 4-4 5/2/12



No. 13-31214

IN THE UNITED STATES COURT OF APPEALS
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GULF RESTORATION NETWORK, et al.,
Plaintiffs-Appellees,

V.-

GINA McCARTHY, Administrator of the United States
Environmental Protection Agency, and the UNITED
STATES ENVIRONMENTAL PROTECTION AGENCY,

Defendants-Appeliants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

Case No. 12-cv-00677 (Hon. Jay C. Zainey)

OPENING BRIEF OF DEFENDANTS-APPELLANTS

ROBERT G. DREHER

Of Counsel: Acting Assistant Attorney General
PETER Z. FORD AARON P. AVILA
Office of General Counsel JOHN E. ARBAB
United States Environmental ANGELINE PURDY
Protection Agency MATTHEW LITTLETON

Attornevs, Environment & Natural
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United States Department of Justice

P.O. Box 7415

Washington. DC 20044

(202) 514-4010
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STATEMENT REGARDING ORAL ARGUMENT

Defendants-Appellants request oral argument because it will likely aid the

Court in the disposition of this appeal.



TABLE OF CONTENTS

STATEMENT REGARDING ORAL ARGUMENT ... i
TABLE OF CONTENTS ...ttt ssn s ii
. TABLE OF AUTHORITIES.......c.coiiiiiiiniimrr st iv
INTRODUCTION ...oooieieniirerererene e sriertr s isncsseesers et sassaes s ass e ens s 1
STATEMENT OF JURISDICTION ....cccoiiiiiiiiiiiiiiriirecsiiee st e 3
STATEMENT OF ISSUES ....ccoiiriieiniiiniesiie st ere s s e 5
STATEMENT OF THE CASE..c..coociiiiiii et 5
A. Legal background .......cccoocveevivnmeiinininiiniiis et 5

1. The Clean Water ACt......cccooviiiirniimiiniiierntse e ............. 5

2. The APA’S petition ProviSiOnS.......ceeeimeviniireiiniimnerminesssisesessesesesiesens 8

B. Gulf Restoration’s Petition ........ccevererereeccecermrrisiniisssnnseessssisssssesessisseses 9

C. The EPA’s petition denial............cccoeevinminmnnrecniseisse s eessenae 11

D. District coutrt proceedings......cocovuvureeiirircrinisriiririnesieniisissseasssssesiesesesencens 13
STANDARD OF REVIEW L..coiniiiiiiimieeniaiaimarcnien st 14
SUMMARY OF ARGUMENT ....c.cceioriiiiiiinieiince st 15
ARGUMENT ...ttt enierreetissees s asis st an e s sbb e b e s s a s s ssei e 17

. THE DISTRICT COURT DID NOT HAVE JURISDICTION TO
REVIEW THE EPA’S DECISION NOT TO MAKE A SECTION
1313(c)(4)(B) NECESSITY DETERMINATION ....ovvvnrirrerececcrmsvenessaneeanns 17

A. The APA’s sovereign immunity waiver does not extend to claims
challenging agency action committed to agency discretion by law......17

ii

B. The EPA’s decision not to make a necessity determination is
committed to agency discretion by 1aw.......ocooviiiiiii

1. The decision not to investigate a regulated party’s compliance
with existing law is presumptively committed to agency

QISCTELION .eevviicenireecreieereeereereeereetereesbesseenreestonesbee st saneeserssonnaenns

2. The Clean Water Act’s text and structure commit the decision
not to make a necessity determination to the EPA’s
unreviewable diSCIEtioN......o.vecveerieiiirerveesie e ree e

3. Practical considerations weigh against reviewability .....c.ccocoveenns

II. THE EPA HAS DISCRETION NOT TO MAKE A NECESSITY
DETERMINATION IN RESPONSE TO A PETITION......cccooevniierencnnns

A. Massachusetts v. EPA recognizes that an agency may decline to
make a threshold statutory determination in response to a petition......

B. The district court’s error significantly harms the EPA ...l
111. THE EPA SHOULD NOT BE FORCED TO MAKE NECESSITY

DETERMINATIONS FOR WATERS WITH RESPECT TO WHICH

GULF RESTORATION HAS NOT DEMONSTRATED AN INJURY ....

CONCLUSION L.ttt ettt st bbb e b b g esssr e e sne s

iii



TABLE OF AUTHORITIES
Cases

Agostini v. Felton,
521 ULS. 203 (1997).cimieeesrierinieersneeeisetscssesse st s st st ees e eens 27

American Electric Power Co., Inc. v. Connecticut,
I31 8. Cto 2527 (2011 et eeeeeeenas s s es s seses e seean 33

Arkansas v. Oklahoma,
503 U.S. 91 (1992)..cetireieereteees ettt st ee s aeeenen 28

Bell v. Thornburg,
738 F.3d 696 (5th Cir. 2013)...cccurimececencreerriirinniresssieniessessesiesessesse s ssseeee 14

Boire v. Miami Herald Publishing Co.,
343 F.2d 17 (5th Cir. 19653)...cccoeviriicercocrmeneeninsnesiesiessessesae s srssssssssessssnenes 36

Bullard v. Webster,
623 F.2d 1042 (5th Cir. 1980) ....ccooviivriririrerieeieiesiirevevereeneeeseeeeesseseseeseenseanne 18

Chevron Oil Co. v. Andrus,
588 F.2d 1383 (5th Cir. 1979) ccvceeiiieieerecteeeee ettt st e esaen 29

Cohen v. Perales,
412 F.2d 44 (5th Cir. 1969)....coociiviviremiceecteeccsse et eeeseeereraessessssese e s esneses 4

Federal Deposit Insurance Co. v. Bank of Coushatta,
930 F.2d 1122 (5th Cir. 1991) ecccevemmreeeecreeresss st esseee e casstsee e sesnesaae 25

Filer v. Donley,
690 F.3d 643 (Sth Cir. 2012)..cuieeeeicecierereernteeeees e escee e eese e smeneaeasene 14

Gold v. Weinberger,
473 F.2d 1376 (5th CiI. 1973)cmccceieiecienrisienninreessesssssssssiesssensesssnsenessssssnnns 4

*Heckler v. Chaney,
470 U.S. 821 (1985)...ciieeeriirereirerereresersienesesasissessseresesesenen 19, 22, 28, 29, 34

*  Authorities upon which we chiefly rely are marked with asterisks.

Interstate Commerce Commission v. Brotherhood of Locomotive Engineers,
482 U.S. 270 (1987)..cerreeeerecireierrrieerstrresisensssess s ensse ettt eeenes s 30

Jot-Em-Down Store Inc. v. Cotter & Co., .
651 F.2d 245 (5th Cir. Unit A 1981) ..cveeeieiceieeeeeeceeereeeseeeeee e v sesenerenseenenn 36

Koehler v. United States,
153 F.3d 263 (5th Cir. 1998).....cuivieieiieeeeeeeceieeteee e et eeeeeeseveseeee s 17

*Lujan v. Defenders of Wildlife,
504 U.S. 5355 (1992).ccurmireeirceiinerersreneniinsssessesi st senae s sssssesaeeseeeeeneeen 37, 38

Lundeen v. Mineta,
291 F.3d 300 (5th Cir. 2002) c..cveveeeeececeeveeee e eeeaeese s eeeeeserean 18

*Massachusetts v. Environmental Protection Agency,

549 U.S. 497 (2007)....vvvvoooeeeeeeeeesmseeeseseeeessesessessesessssseseesesessesssessesssssssssenns passim

Morris v. Gressette,
432 ULS. 491 (1977) ettt r et e ee e s s enensnen 26, 29

New York Public Interest Research Group v. Whitman,
321 F3d 316 (2d Cir. 2003) coeveieceeeceeeectcr ettt svesereeereseseseseseareaens 30

Perales v. Casillas,
903 F.2d 1043 (5th Cir. 1990) ...oooivieeececreiicrciceeeeeie et eseeeeeeseses s sesae e 20

*Public Citizen, Inc. v. U.S. Environmental Protection Agency,
343 F.3d 449 (5th Cir. 2003).....ccccoirrrnrrrecrceeee e 20, 21, 22, 23, 25, 30

Richardson v. Perales,
402 ULS. 389 (1971).cccuurioeeeeeeeeeeeeeeeesseeeseeeseseseseseneseesssesmmeeeseeessessesssseseeeeeeeeons 4

Rothe Development, Inc. v. U.S. Department of Defense,
666 F.3d 336 (5th CiL. 2011)errvvoeeeeeeeeo s seeeeseeeeeeeeeeeeesssssssessssesseesssseeesesseseooen, 17

Save the Bay, Inc. v. Administrator of the Environmental Protection Agency,

556 F.2d 1282 (5th Cir. 1977) ettt ettt one e enes s esrens 30
Southern Railway Co. v. Seaboard Allied Mining Corp.,
442 TS, 444 (1979)coueeeeeeeeeeeeeee e 28
v



Steel Co. v. Citizens for a Better Environment,

523 TS, 83 (1998)..uiiiiiereerenieinteieereseeetecsnsts sttt 38
Sullivan v. Finkelstein,

496 U.S. 617 (1990)..ucuiuiieerererrtriciercter e b bbb absassen s 4
Summers v. Earth Island Institute,

555 U.S. 488 (2009)..uuuieiiereerierececerereietceceeeeneaesesens et sannes 37
Suntex Dairy v. Block,

666 F.2d 158 (5th Cir. 1982) ..ecereceiiieccereritriciiieisn st 25
Texas Disposal Systems Landfill Inc. v. U.S. Environmental Protection Agency,

377 Fed. App’x 406, 2010 U.S. App. LEXIS 9401 (5th Cir. May 7, 2010)......27
Texas v. United States,

951 F.2d 645 (5th Cir. 1992) cociicerriricecerieneiesitsmsssssness s sssssssne s sssnns 25
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc.,

435 U.S. 519 (1978) ettt st st s 35

*Webster v. Doe,

486 U.S. 592 (1988)...veuriiierereiereiteeericeciter e ieaes e sens e emeeeas 18, 20, 22, 26
Statutes
Administrative Procedure Act, 5 US.C. §551 ef seq. ..ccovvveemiicii 3

5 ULS.C. §553(€) euererireneeemmrrrireniserencrereuenieecesreeeressssssrssasssasassssssssssssasass 8,9 35

5 ULS.C. §555(€) cuirvieneereearnreieiecrirereisieieesemseerreeeesesesssssssssasssssss s ssasassssasasass 8,35

5 US.C. §T0L(A) v nerereeemecneeeneerereteieie e eeeeesssiniss st s s s ssstnsnssssnns 27

5 ULS.C. §TOLEN2) corrreeeereeeeressvvvsesseessseemmmmsssssnssesessssssssssssssssssssesssssssssssseens 3,18

SULS.CL G702 ettt 3,18

S USC. §704 ettt r s 17

5 U.S.C. §T06(2)(A)ucriieeiiireeeereerrrseeieenteie et eeb ettt s eassnanenes 3

vi

TUS.C. §608C() (1982) wovvorvreveeeoereroereeessssessesessssssissmisssssssssssssssesssssesesssssssssssssss 25

7 US.C. §2022(a)(1) (1988)..miiiieeiiieerrecisiitc sttt e 25
12 U.S.C. §3907 (1988).merverierericmmrieieimiiisrsisine st st sssssssssssssstsss s sesssssessseions 25
28 US.C. §1201 oottt sk 4
33 U.S.C. §1160(CH(1) (1970) ettt 23
33 U.S.C. §1160(CH2) (1970).cermrrrmmmrerrmmrrssissssssssssssssseseeessssssesssssessssesssssesesssssessseees 23
Clean Water Act, 33 U.S.C. § 1251 €£ 5€G. .evvvvvemrmrriirniniencnncnns s 5
33 U.S.C. §1251(@) umiveueeeeecieneeeenenesenmee s rseieierstssme s ssab et bbb b nasnesasbesanne 5
33 ULS.C. §1251(B) crovereeerrreeevevvsssssmmmseessssmsssssssssssssssessssssssesssssessssesssesssssesssse 6, 11
33 ULS.C. §1251(A) coreurvrreneieiinrencemrenisiisiissisinnnerese s asssssss s ansesenessenses 6
33 ULS.C. §13TIDNINAY ceereecerercmriiirititeisireninsssisis st secsen s 8
33 U.S.C. §13T1(DYINC) eureerrereeeririecrmemmvensieiininesererisesesissssse s sssssassessasasssees 8
33 US.C. §1313 ettt ettt 1
33 U.S.C. §1313(2) . creerererierereeeermriireiesiisisistenststssissssesssssssssssssssasssnssssssescas 6, 23
33 US.C. §1313(AN(2) cevvrermereererercemrmmreecsesisisissrensassenssessssssssse s asssassnsssassnsssses 23
33 U.S.C. §1313(A)(3) curvevemerrererierirensmseensisisisessssassensaess st b sassssssasesses 23
33 U.S.C. §1313(D) oottt rrs st s s eseses 23
33 ULS.C. §1313(C)uurrmnerererierrireriieemrencsinesiasiesenssssstssessssstsiesesssassansssasssesees 3,23
33 ULS.C. §I313(CX1) ceunererrrererereecmermecneseisnrmssssessses st s sss s ssesses 6, 23
33 ULS.C. §1313(CH2) cerveeemrremrircirercncmnmemresisesesmmsiesssenssasissasssssnas s ssssasasssesnsesnes 23
33 U.S.C. §1313(C)(2IA) ottt seaes 6,7
vii



Clean Water Act (cont’d)

LR RN O ETE (05 () 7, 24
#33 U.S.C. § 1313()(4) mrerirsrsesrersmsess s 1,7,8, 10
#33 U.S.C. § 1313Q)A)B)-rrrrrsrsrsrsssersssessesesessese s 1.7, 24

33 U.S.C. § 1313(d) e ssesssoessesesessesses et 3

33 U.S.C. §1313(AN(1)(A) woreserrroesesessrsesessssese s 8

33 U.S.C. § I313(A)1)(C) eorrrrresserssessesssesesesssssesesesreesesesesesres 8

33 US.C. § 1313(A)(2) ersrirsesessesesesesese sttt 8

33 U.S.C. § 1362(7) oo sesesssseesessesesses s 5

42 US.C. -§6926(8) cvrrrresesssesesessesessesssses sttt 27

Clean Air Act, 42 U.S.C. § 7401 et seq.

42 U.S.C. §7521(@)(1) covvrrereereeeeceocceeeeseeeoereeeeseesseeeeee e 26, 31, 32
42 U.S.C. §T60T(DY(1) covvrrrereemrersmeesmessssssssssssssssmssmmsssmsmsssssssoesevessessesseeeesersees oo 26
B2 U.S.C. §7661a(0)......ooooereorreeeeeeeeeerermeeeeeesemmeemmmsesssseeeeesseesseeessssssssssesss o 20
42 U.S.C. §76618(1)(1)...vvcvcvvevervvrresssreveesssosesessosseesseveeeeesesssessessseessssssesses s 21
42 U.S.C. §T6618(I)(2) ovvvreverereeeeereeeresessmssemmeesseeeseseseseseesseseeseeseseseesee 21
A2 U.S.C. §T6618(IH(A) ..o.overovevoeeeeeveeremsemsmeemmsmemmessseseseeesessseeesseesesesssesess s 21
50 U.S.C. §403(C) (1988) w.vvvvvvvveererreersssssessessesssssssssssssmmssssssssesssssassssssesmmemevesseeeee 20

viii

Rules and Regulations

Federal Rules of Appellate Procedure

RUIE (@) 1)(B) wvvvvvrerrerrsossssssvversveeeeeseessesssssssssseseessssessessssssssomssosoreeessssseo 4
RUIE BN 1)A) oo oo eeee oo sereeeoee e 4
40 C.F.R. §122.84(AN1YVIDNBY wevvvvreeeeereeoseeeeeeeessseeeeeseeeeeseese e eessseesseenes 8
40 CFR. §131.22(D) coveervvvvcesoeeveesessseseesnoosesseeeesssssemesseeessessssassssmmmeeeeesseesss oo 7
40 CF-R. § 1316ttt 6
40 CFR. §230.3(8)rrrrvvvvvvernesesesssseseseseeeeeesssessssssssseessssssseesmssseessssssessssscmemmeseeeon 5

Louisiana Administrative Code, Title 33 (2013)

FT123 oottt sttt sttt 6
§ 1123 1Bl 3 ooeveeeereeeeeneecees e essseescssnsassssee et sess st sss s et st 6
Miscellaneous

Control of Emissions from New Highway Vehicles and Engines,

68 Fed. Reg. 52,922 (Sept. 8, 2003) ...oovvvvvveeeeeerrmrreeeeeeesreseseeeseesessssseesessesseeseseon 26
HR. ReP. NO. 92-911 (1972).covvvevoeeeeeeeeeeeomsesseseseessesssesssssesessessessesseesesoeeesesmsemmamenne 24
S. Rep. NO. 79-952 (1945) covvvvvvvvvveveeeereveeeseseeerseesssesssessssesssesssssssssesessessessssessessssseees 35

U.S. Department of Justice, Attorney General’s Manual on the Administrative
Procedure ACt (1947) .cccuiueerrieeeeeeeernerieserieieretsiesee et e ssese s eressesesessssessesenns 35

U.S. Environmental Protection Agency, “Federal Clean Water Act
Determinations that New or Revised Standards are Necessary,” available at

http://water.epa.gov/scitech/swguidance/standards/wqsregs.cfm#standards2
(last visited Feb. 27, 2014) ittt r et 24



INTRODUCTION

Section 303 of the Clean Water Act, 33 U.S.C. § 1313 (“Section 1313"),
directs States to establish and update water quality standards for waters within their
borders. The United States Environmental Protection Agency (“EPA™) ensures that
States establish water quality standards, but the EPA itself may impose a water
quality standard on a State only in very limited circumstances. As relevant here, the
EPA has discretion to determine, for a given State, “that a revised or new standard
is necessary to meet the requirements of [the Clean Water Act].” 33 U.S.C.

§ 1313(c)(4)(B). If the EPA chooses to make a necessity determination and that
determination is positive,' the agency must “promptly” propose an appropriate
water quality standard and then finalize it within ninety days unless the State
adopts an acceptable standard in the interim. Id. § 1313(c)(4).

Plaintiffs-Appellees Gulf Restoration Network, et al. (“Gulf Restoration™),
petitioned the EPA to determine that four categories of new water quality standards
for nutrient pollution were necessary for every State in the country (a finding that
would compel the EPA to propose and promulgate each of those water quality

standards itself). The EPA declined to make necessity determinations for the

' In this brief, the phrase “make a necessity determination” denotes the EPA’s

determination of necessity vel non with respect to a particular water quality
standard. When discussing the outcomes of the EPA’s determination, we use the
terms “positive necessity determination™ and “negative necessity determination.”

standards requested by the petitioners. The agency reasoned that it would be
impractical, inefficient, and counterproductive to make thosc determinations given
that it was cooperating with States to mitigate nutrient pollution and develop the
State-promulgated water quality standards preferred under the Clean Water Act.
The district court held that Guif Restoration’s petition compelled the EPA to
make a necessity determination for every water quality standard sought, and the
court remanded for the agency to make those determinations. The court erred in two
respects. First, it ignored the fact that Congress committed the decision to make a
necessity determination entirely to the EPA’s judgment. In doing so, Congress
deprived the courts of jurisdiction to review the EPA’s choice not to make such a
determination. And not only did the district court improperly review the EPA’s
exercise of discretion, it also incorrectly held that the agency does not even have
the option to decline to make a necessity determination in response to a petition.
The district court’s errors have immediate and substantial consequences for
the EPA, which now faces the daunting task of making necessity determinations for
multiple water quality standards throughout the country. More broadly, the impact
of the court’s ruling—that a citizen’s petition can transform a discretionary statutory
function into a mandatory duty—threatens to upend orderly administrative process
and undermine Congress’s choice to give administrative agencies broad leeway to

investigate other parties’ alleged violations of the agencies’ governing statutes.



STATEMENT OF JURISDICTION

Gulf Restoration petitioned the EPA to determine that four categories of new
water quality standards for nutrient pollution were necessary for every State in the
country that lacked such standards; to thereafter promulgate all of those standards
itself; and to establish total maximum daily loads (“TMDLs") for nitrogen and
phosphorus in the Mississippi River, its tributaries, and the Gulf of Mexico if any
of those waters failed to meet the new standards. ROA.1454-1456; see 33 U.S.C.
§ 1313(c) and (d). The EPA denied Gulf Restoration’s petition without making a
necessity determination for any of the requested water quality standards.
ROA.1377-1382.

Gulf Restoration sued in district court, claiming that the EPA’s decision not to

make necessity determinations was “arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A); ROA.267-268. Gulf
Restoration’s suit depends on the waiver of federal sovereign immunity contained
in the Administrative Procedure Act (“APA”), 5 U.S.C. §551 ef seq. See 5 U.S.C.
§702. That waiver does not apply, however, “to the extent that ... agency action is
committed to agency discretion by law.” Id. § 701(a)(2). As explained further
herein, infra at 17-30, the district court lacked jurisdiction to review the EPA’s
decision not to make necessity determinations because that choice is committed to

the agency’s discretion by law.

The district court rejected the EPA’s jurisdictional argument and agreed with
Gulf Restoration that the EPA must always make a necessity determination when
petitioned to do so. ROA.19552-19559. On September 20, 2013, the court entered
judgment and ordered the EPA to make a necessity determination within one
hundred eighty days (i.e., by March 19, 2014) for every water quality standard
requested in Gulf Restoration’s petition.” ROA.19563. The EPA filed a timely
notice of appeal on November 18, 2013. ROA.19564; Fed. R. App. P. 4(a)(1)(B).

Although the district court remanded Gulf Restoration’s petition to the EPA
for further proceedings, this Court has jurisdiction to entertain the United States’
appeal now under 28 U.S.C. § 1291. The district court conclusively held, over the
EPA’s objection, that the agency must make a necessity determination in response
to any petitioner’s request. ROA.19558-19559. Because the district court ordered
the EPA to make a necessity determination for every water quality standard sought
by Gulf Restoration, this appeal represents the only opportunity for the agency to
obtain appellate review of this important legal issue. See Sullivan v. Finkelstein,
496 U.S. 617, 625 (1990); Goldv. Weinberger, 473 F.2d 1376, 1378 (5th Cir.
1973); Cohen v. Perales, 412 F.2d 44, 48 (5th Cir. 1969), rev’d on other grounds

sub nom. Richardson v. Perales, 402 U.S. 389 (1971).

> As of this writing, the district court is still considering the United States’

motion for a stay of the judgment pending appeal. See Fed. R. App. P. 8(a)(1)(A).



STATEMENT OF ISSUES

1. Whether the EPA’s choice not to make a necessity determination under
Section 1313(c)(4)(B) is committed to agency discretion by law and therefore
unreviewable by a court.

2. Whether the EPA has discretion not to make a necessity determination in
response to a petition asking the agency to promulgate a water quality standard.

3. Whether Gulf Restoration alleged an Article I injury-in-fact sufficient to
justify an order requiring the EPA to determine, for navigable waters throughout
the country, whether new or revised water quality standards are necessary to meet

the requirements of the Clean Water Act.

STATEMENT OF THE CASE

A. Legal background
1. The Clean Water Act

Congress enacted the Clean Water Act, 33 U.S.C. § 1251 ef seq., to respond
comprehensively to the complex problem of restoring and maintaining the
chemical, physical, and biological integrity of the Nation’s waters. /d. § 1251(a).

The Act protects “navigable waters,” also known as “waters of the United States.”

Id. §1362(7). Navigable waters may include, e.g., lakes, reservoirs, rivers, streams,

estuaries, wetlands, sloughs, and coastal waters. 40 C.F.R. §230.3(s).

The EPA generally administers the Clean Water Act, see 33 U.S.C.
§ 1251(d), but the States are principally responsible for implementing much of the
statute. /d. § 1251(b) (“It is the policy of the Congress to recognize, preserve, and
protect the primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution,” and “to provide Federal technical services and financial aid to
State and interstate agencies and municipalities in connection with the prevention,
reduction, and elimination of pollution.”). Section 1313 instructs States to establish
water quality standards for their intrastate and interstate waters. /d. § 1313(a).
Water quality standards consist of designated uses (e.g., fishable or swimmable)
for a particular water body or category of water bodies; numeric and/or narrative
water quality criteria sufficient to protect thoée uses; and provisions to prevent
degradation of water quality. Id. § 1313(c)(2)(A); 40 CF.R. §131.6. Different
types of water bodies in a State typically have different designated uses. E.g.,
La. Admin. Code tit. 33, § 1123 (2013) (listing eight uses for Louisiana’s waters).
That means that States often establish several water quality standards for a single
pollutant, with each standard applying to different water bodies. E.g., id. §1123
tbl. 3 (listing twenty-eight distinct numeric water quality criteria for sulfates).

Section 1313 also directs States to review their water quality standards
triennially and adopt or revise standards as necessary to ensure compliance with

the Clean Water Act. 33 U.S.C. § 1313(c)(1). A State must submit any new or



revised standard to the EPA for review. /d. § 1313(c)(2)(A). If the EPA finds that
‘the proposed standard is not consistent with the Act’s requirements, the agency
directs the State to modify the standard accordingly. Id. § 1313(c)(3). If the State
does not adopt a modified standard within ninety days, the EPA must propose and
promulgate an appropriate water quality standard itself. /d. § 1313(c)(3) and (4).

Section 1313(c)(4)(B), the Clean Water Act provision at issue here, gives the
EPA discretion to establish a new or revised water quality standard for a State sua
sponte “in any case where the Administrator determines that a revised or new
standard is necessary to meet the requirements of [the Act].” 33 U.S.C.
§1313(c)(4)(B); 40 C.F.R. § 131.22(b). The statute does not require the EPA to
make a necessity determination in any particular instance, but once the agency
makes a positive necessity determination, it must “promptly prepare and publish
proposed regulations setting forth a revised or new water quality standard” for the
State in question. 33 U.S.C. § 1313(c)(4). The EPA must then finalize that standard
within ninety days unless the State adopts an acceptable water quality standard in
the interim. /d.

Water quality standards are implemented principally through permits issued
to individual dischargers of pollutants. All permits must contain technology-based
effluent limitations that reflect the pollution reductions achievable through

particular equipment or process changes, as well as any other effluent limitations

necessary to meet applicable water quality standards in the waters receiving the
pollutants. 33 U.S.C. § 1311(b)(1)(A) and (C). Even those effluent limitations,
however, may not ensure that certain receiving waters achieve water quality
standards. In that case, the State identifies the water body as “impaired” and
establishes a total maximum daily load (*TMDL") for the relevant pollutants.

Id. §1313(d)(1)(A) and (C). Thereafter, permits authorizing discharges into those
water bodies must include water quality-based effluent limitations consistent with
the assumptions and requirements of the TMDL. 40 C.F.R. § 122.44(d)(1)(vii)(B).
Just as with water quality standards, States submit their proposed TMDLs to the
EPA for review, and if the agency disapproves a State’s TMDL, the EPA must issue
a modified TMDL itself. 33 U.S.C. § 1313(d)(2).

2. The APA’s petition provisions

The Administrative Procedure Act directs all federal agencies to “gi;/e an
interested person the right to petition for the issuance ... of a rule.” 5 U.S.C.
§553(e). As relevant here, the term “rule” includes a water quality standard issued
by the EPA under Section 1313. See 33 U.S.C. § 1313(c)(4) (directing the agency
to “publish proposed regulations” and then “promulgate™ a water quality standard).
Whenever an agency denies a petition for rulemaking, it must provide “[p]Jrompt
notice™ to the petitioner, ordinarily “accompanied by a brief statement of the

grounds for denial.” 5 U.S.C. § 555(¢).



B.  Gulf Restoration’s petition

In July 2008, Gulf Restoration filed a petition with the EPA under 5 U.S.C.
§553(e). The petition asked the agency to promulgate new numeric water quality
standards for four “nutrient” categories—chlorophyll g, nitrogen, phosphorus, and
turbidity—for every navigable water in the country.’ ROA.1454. Gulf Restoration’s
request covered watcrs in all fifty States, as well as any waters subject to the
EPA’s Clean Water Act authority but outside of any State’s jurisdiction.? /bid.

Given the EPA’s limited authority under Section 1313, see supra at 6-7, the
agency could not have granted Gulf Restoration’s petition without first making
positive necessity determinations for all of the requested water quality standards.
At the time of the petition, many States had not adopted numeric water quality
standards for any of the four nutrient criteria in any of the water bodies covered by
Gulf Restoration’s request. ROA.4346-4350. No State had established all of the

water quality standards sought by the petition. /bid. Thus, in effect, the petition

* At one point, Gulf Restoration appeared to narrow its petition to cover only

certain types of water bodies, i.e., lakes, reservoirs, rivers, and streams. ROA.1454.
Elsewhere, however, the petition expressly sought water quality standards for all
types of water bodies, ROA.1387, and that is how the EPA interpreted Gulf
Restoration’s request. ROA.1377 (letter denying petition).

¢ Gulf Restoration later suggested that if the EPA decided against establishing

new water quality standards in every State, the agency should at least promulgate
standards for chlorophyll-a, nitrogen, phosphorus, and turbidity in the thirty-one
States spanning the Mississippi River drainage basin, or at a minimum in the main
stem of the Mississippi River, and the Guif of Mexico. ROA.1455-1456.

asked the EPA to make positive necessity determinations for multiple water quality
standards for thousands of different water bodies of various types covering every
State in the country; “promptly™ propose those standards; and then finalize them
within ninety days of proposal. 33 U.S.C. § 1313(c)(4).

Gulf Restoration further asked the EPA to establish federal TMDLs for ’
nitrogen and phosphorus in the Mississippi River, its tributaries, and part of the
Gulf of Mexico. ROA.1456. The petition’s request for TMDLs was derivative of
its request for numeric water quality standards. ROA.1388 (requesting TMDLs for
water bodies “that fail[ ] to meet the numeric standards [that the EPA was asked to]
set for nitrogen and phosphorus™).

Gulf Restoration’s petition was premised on the view that “it is unreasonable
to expect states to develop numeric nitrogen and phosphorus standards to protect
their own waters.” ROA.1385; see ROA.1435 (“EPA is the only actor able to make
the real changes needed to solve the serious problems in the Mississippi River and
the Gulf of Mexico.”). The petition endorsed a federaily-driven approach for all
fifty States and the Gulf of Mexico; in the alternative, for the thirty-one States in
the Mississippi River basin and the Gulf of Mexico; or at a minimum, for the main
stem of the Mississippi River and the Gulf of Mexico. ROA.1455 (“[T]his is a case
in which water quality standards should be established by EPA on a national

basis.””); ROA.1394 (*[A] basin-wide approach to reducing nitrogen and
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phosphorus pollution is necessary.... The duty to coordinate and implement such a

basin-wide approach should be assumed by EPA.”).

C. The EPA’s petition denial

The EPA denied Gulf Restoration’s petition in July 2011. In a six-page letter
explaining the denial, the agency acknowledged that nutrient pollution “presents a
significant water quality problem facing our nation.” ROA.1377. But the EPA also
explained that it was working closely with the States “to achieve near-term
reduction in nutrient loadings™ in waters throughout the country. ROA.1378. Citing
an agency memorandum issued a few months earlier, the EPA described how it
was helping individual States to address nutrient pollution and develop their own
numeric water quality standards, just as the Clean Water Act envisions.
ROA.1378-1379; see 33 U.S.C. § 1251(b).

The EPA denied Gulf Restoration’s petition because “the most effective and
sustainable way to address widespread and pervasive nutrient pollution ... is to
build on these [State-driven] efforts and work cooperatively with states and tribes
to strengthen nutrient management programs.” ROA.1380. In the agency’s
judgment, that approach was “preferable to undertaking an unprecedented and
complex set of rulemakings to promulgate federal [water quality standards] for a
large region (or even the entire country).” /bid. The EPA reiterated its

“long-standing policy, consistent with the [Clean Water Act]. ... that states should
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develop and adopt standards in the first instance, \;vith the EPA using its own
rulemaking authority only in cases where it disapproves a new or revised standard,
or affirmatively determines that new or revised standards are needed to meet [the
Act’s] requirements.” ROA.1381. And with respect to coastal waters, including the
Gulf of Mexico, the EPA explained that it “lacks clear legal authority™ under
Section 1313 to establish water quality standards for those waters. ROA.1382 n.16.

The EPA also denied Gulf Restoration’s request for federal TMDLs for the
Mississippi River drainage basin and the Gulf of Mexico. ROA.1381. The agency
explained that, “[a]s is the case with water quality standards, the EPA has broad
discretion regarding coordination and oversight of state development of ...
TMDLs.” Ibid. And just as with water quality standards, “the EPA believes that
collaborative national technical and policy support ..., along with targeted state
and regional efforts, is a more sustainable and likely successful approach in
achieving nutrient reductions in the near and longer term than the EPA unilaterally
developing ... TMDLs for multiple states at one time.” /bid.

In denying Gulf Restoration’s petition, the EPA “exercis[ed] its discretion to
allocate its resources in a manner that supports targeted regional and state activities
to accomplish our mutual goals of reducing [nutrient] pollution-and accelerating
the development and adoption of state approaches to controlling [nutrients].”

ROA.1382. But the agency stressed that, in denying the petition, it was not making

12



a negative necessity determination for any of the water quality standards requested

by the petitioncrs. 7bid.

D. District court proceedings

Gulf Restoration filed suit in district court, claiming that the EPA had
violated the APA by declining to make any necessity determinations in response to
the petition. ROA.267-268. Thirteen States, the National Association of Clean
Water Agencies, and several private parties intervened as defendants to support the
agency’s decision. The EPA moved to dismiss the suit for lack of subject matter
jurisdiction, and the parties cross-moved for summary judgment.

The district court partially granted Gulf Restoration’s motion for summary
judgment and remanded the petition to the EPA for further consideration.
ROA.19547-19562. The court first addressed whether the EPA’s decision not to
make a necessity determination is committed to agency discretion by law and
therefore not subject to judicial review. In holding that it had jurisdiction to review
the EPA’s petition denial, the court reasoned that “the issues before the Court at this
juncture-—whether EPA could refuse to make a necessity determination and do so
based on non-statutory factors—are legal questions that this Court can decide
without eroding any of the deference owed to EPA.” ROA.19555.

The district court then held that the EPA ““could not simply decline to make a

necessity determination in response to [Gulf Restoration’s] petition.” ROA.19558.
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While acknowledging that the Clean Water Act “does not expressly limit EPA’s
discretion to pretermit the “necessity’ question,” ROA.19555, the district court
nevertheless discerned an “implicit conclusion™ in the Supreme Court’s decision in
Massachusetts v. EPA, 549 U.S. 497 (2007), “that EPA lacks the discretion to
simply decline to make the threshold determination in response to a rulemaking
petition even where the statutory text does not explicitly require it to do so.”
ROA.19558.

Consequently, the district court remanded Gulf Restoration’s petition to the
EPA and ordered the agency to make a necessity determination for each of the
requested water quality standards within one hundred eighty days (i.e., by March
19, 2014). ROA.19561. Gulf Restoration had also argued that the EPA could only
consider scientific or technical factors in making a necessity determination, but the
court identified no such restriction in the statute and refused to impose that

limitation on the agency. ROA.19559-19561.

STANDARD OF REVIEW

This Court reviews de novo a district court’s legal conclusions regarding
Jjurisdiction. Filer v. Donley, 690 F.3d 643, 646 (5th Cir. 2012). This Court also
reviews a district court’s grant of summary judgment de novo. Bell v. Thornburg,

738 F.3d 696, 698—699 (5th Cir. 2013).
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SUMMARY OF ARGUMENT

The district court lacked jurisdiction to review the EPA’s decision not to
make a Section 1313(c)(4)(B) necessity determination. The United States and its
agencies are immune to suits that challenge actions committed to agency discretion
by law. The text and structure of the Clean Water Act reveal that the EPA’s choice
not to make a necessity determination parallels, in every relevant respect, a
decision not to investigate an alleged violation of existing law. Such enforcement
decisions are presumptively committed to agency discretion by law, and this Court
has previously held the EPA’s actions unreviewable in circumstances strikingly
similar to those here. The disruptive practical consequences of judicial review also
weigh against jurisdiction in this case.

Even if the district court had jurisdiction to review the EPA’s decision not to
make a necessity determination, it erred in holding that Gulf Restoration’s petition
transformed that discretionary decision into a mandatory duty. In Massachusetts v.
EPA, 549 U.S. 497 (2007), the Supreme Court recognized that the EPA can deny a
petition for rulemaking by refusing to make a threshold statutory determination
that could trigger a rulemaking obligation. The district court incorrectly relied on
Massachusetts for the exact opposite conclusion.

That legal error has substantial implications for the EPA in the instant case,

for the balance between State and federal authority under the Clean Water Act, and
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for administrative agencies generally. Congress typically authorizes agencies to
investigate and respond to violations of their governing statutes, but agencies
ordinarily have broad discretion to choose if, when, and how to undertake those
investigations. If private parties could use the APA’s petition provisions to force
agencies to make otherwise discretionary decisions, the enforcement policies and
priorities of the Executive Branch could be held hostage by a cadre of active
petitioners. This Court should reverse the district court’s judgment and hold that
the EPA always has discretion to decline to make a Section 1313(c)(4)(B) necessity
determination, even in response to a petition. On remand, the district court
(assuming that it has jurisdiction) should consider in the first instance the EPA’s
reasons for denying Gulf Restoration’s petition.

Finally, if this Court agrees with the district court that the EPA must make a
necessity determination when petitioned, the Court should still direct the district
court to narrow the scope of its remand Qrder. The EPA should not be forced to
make necessity determinations for waters with respect to which Gulf Restoration

has not even attempted to establish an Article III injury.
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ARGUMENT

I THE DISTRICT COURT DID NOT HAVE JURISDICTION TO
REVIEW THE EPA’S DECISION NOT TO MAKE A SECTION
1313(c)(4)(B) NECESSITY DETERMINATION,

The United States and its agencies are immune from suit, save to the extent
that Congress waives that immunity. The terms of a statute’s sovereign immunity
waiver define a court’s jurisdiction to entertain a suit, and the APA’s sovereign
immunity waiver does not extend to claims challenging agency action committed
to agency discretion by law. The Clean Water Act’s text and structure, as well as
binding precedent, indicate that the EPA’s choice not to make a Section
1313(c)(4)(B) necessity determination is committed to agency discretion by law.
Therefore, the district court should have dismissed this case for lack of subject

matter jurisdiction.

A. The APA’s sovereign immunity waiver does not extend to claims
challenging agency action committed to agency discretion by law.

The federal government cannot be syed absent the “unequivocally expressed”

consent of Congress. Koehler v. United States, 153 F.3d 263, 265 (5th Cir. 1998).
Absent a sovereign immunity waiver, courts lack subject matter jurisdiction over
claims against the United States and federal agencies. Danos v. Jones, 652 F.3d
577, 581 (5th Cir. 2011).

Gulf Restoration’s suit depends on the Administrative Procedure Act not only

for a cause of action, see 5 U.S.C. § 704, but also for a waiver of sovereign
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immunity, see id. § 702. The APA does not apply, however, “to the extent that ...
agency action is committed to agency discretion by law.™ /d. § 701(2)(2). When
agency action is committed to agency discretion by law, federal sovereign
immunity has not been waived, and courts lack jurisdiction to hear claims
contesting that agency action. See Webster v. Doe, 486 U.S. 592, 597 (1988)
(“[Jludicial review under § 702 ... is predicated on satisfying the requirements of

§701.7); see also Lundeen v. Mineta, 291 F.3d 300, 304 (5th Cir. 2002).

B. The EPA’s decision not to make a necessity determination is
committed to agency discretion by law.

“[Aln agency action is committed to the agency’s discretion and is not
reviewable when an evaluation of the legislative scheme as well as the practical
and policy implications demonstrate that review should not be allowed.” Bullard v.
Webster, 623 F.2d 1042, 1046 (5th Cir. 1980) (citation omitted). The Clean Water
Act’s text and structure commit the decision not to make a Section 1313(c)(4)(B)
necessity determination to the EPA’s unreviewable discretion.’ The disruptive

practical consequences of judicial review also weigh against jurisdiction.

> This case “does not implicate the question of whether the necessity

determination itself is guided by sufficient law to render it subject to judicial
review.” ROA.19554 (district court opinion). We do not contend in this appeal that
a positive or negative necessity determination made by the EPA would be
unreviewable, and this Court need not address that issue here.
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L. The decision not to investigate a regulated party’s compliance with
existing law is presumptively committed to agency discretion.

The Supreme Court’s first sustained examination of the APA’s “committed
to agency discretion by law” exception occurred in Heckler v. Chaney, 470 U.S.
821 (1985). Inmates petitioned the Food and Drug Administration to take action
against certain drug manufacturers in response to alleged violations of federal law.
470 U.S. at 823. The agency refused, citing its “inherent discretion to decl‘ine to
pursue certain enforcement matters.” Id. at 824 (quoting petition denial letter).

The Supreme Court held the agency’s decision unreviewable because
“refusals to institute investigative or enforcement proceedings™ are presumptively
committed to agency discretion by law. Heckler, 470 U.S. at 838. The Court
explained that decisions to investigate or enforce “often involve[] a complicated
balancing of a number of factors which are particularly within [the agency’s]
expertise,” including “not only ... whether a violation has occurred, but whether
agency resources are best spent on this violation or another, whether the agency is
likely to succeed if it acts, whether the particular enforcement action requested best
fits the agency’s overall policies, and, indeed, whether the agency has enough
resources to undertake the action at all.” /d. at 831; see also id. at 831-832 (“The
agency is far better equipped than the courts to deal with the many variables
involved in the proper ordering of its priorities.”). “Review of agency

nonenforcement decisions is permissible only where statutory language sets
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constraints on the agency’s discretion.” Perales v. Casillas, 903 F.2d 1043, 1048
(5th Cir. 1990).

Three years after Heckler, the Supreme Court held in Webster v. Doe, 486
U.S. 592 (1988), that the dismissal of an employee by the Director of Central
Intelligence was committed to agency discretion by law. The relevant statute
allowed the Director to terminate an employee “whenever he shall deem such
termination necessary or advisable in the interest of the United States.” 50 U.S.C.
§403(c) (1988). The Court held that the statute—which authorized action
“Whenever the Director ‘shall deem such termination necessary or advisable ...,”
not simply when the dismissal is necessary or advisable”—*fairly exudes
deference to the Director, and ... foreclose[s] the application of any meaningful
judicial standard of review.” Webster, 486 U.S. at 600 (citation omitted).

Heckler and Webster set the stage for this Court’s decision in Public Citizen,
Inc. v. EPA, 343 F.3d 449 (5th Cir. 2003). That case concerned the EPA’s decision
not to send the State of Texas a notice of deficiency (“NOD”) regarding certain
aspects of the State’s Clean Air Act Title V permitting program. Like the water
quality standards program under the Clean Water Act, the Title V program is
administered by the States, with the EPA ensuring that every State establishes a
program. 42 U.S.C. § 7661a(d). And similar to Section 1313(c)(4)(B) here, the

Clean Air Act also grants the EPA authority to step in and enforce Title V’s
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requirements “[w]henever the Administrator makes a determination that a [State]
permitting authority is not adequately administering and enforcing a program.™

Id. §7661a(i}(1). The EPA’s discretionary determination triggers an obligation to
issue an NOD to the relevant State. /bid. If the State fails to remedy the identified
deficiencies in a timely fashion, the EPA must sanction the State, id. § 7661a(i)(2),
and ultimately “promulgate, administer, and enforce a [Title V] program ... for that
State.” Id. § 7661a(i)(4).

In Public Citizen, the petitioners urged the EPA to issue NODs to Texas for
alleged program deficiencies—NODs that could trigger further statutory duties for
EPA, including a duty to promulgate a new Title V program for the State. 343 F.3d
at 454. The EPA agreed with the petitioners about some of the program’s
deficiencies, but the agency explained that it “was working with Texas to ensure its
program was being implemented consistent with Title V.” Id_ at 455. The EPA
therefore exercised its discretion not to issue Texas an NOD. Jbid.

This Court held that the EPA’s decision not to issue an NOD was committed
agency discretion by law and therefore unreviewable. The Court explained that
Title V of the Clean Air Act “clearly grants [investigative] discretion” to the EPA
by authorizing issuance of an NOD only “whenever the Administrator makes a
determination that a program is not being adequately administered.” Public

Citizen, 343 F.3d at 464 (emphasis added) (internal quotation marks, brackets, and
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citation omitted); see Webster, 486 U.S. at 600. In light of the respective statutory
roles that Congress assigned to the States and the EPA, the Court characterized the
EPA’s choice not to issue an NOD as the “agency’s decision not to invoke an
enforcement mechanism” against the State of Texas. Public Citizen, 343 F.3d at
464. Relying on Heckler, this Court reasoned that the Clean Air Act imposed no
meaningful standard on the EPA’s discretionary authority to investigate and remedy
deficiencies in a State’s Title V program. /bid.

In short, Public Citizen held that “Congress left the decision whether, and
when, to issue an NOD to the institutional actor best equipped to make it,” and “the
EPA’s dccision not to issue an NOD ... is not subject to [judicial] review.” 343 F.3d
at 465 (internal quotation marks and citation omitted).

2. The Clean Water Act’s text and structure commit the decision not to
make a necessity determination to the EPA’s unreviewable discretion.

Like the statute in Public Citizen, Section 1313(c)(4)(B) gives the EPA
open-ended discretion to decide if and when to investigate whether a State program
requires revisions to bring it into compliance with federal law. The Clean Water
Act provides no “meaningful standards for defining the limits of [the EPA’s]
discretion” not to make a necessity determination as to any particular water quality
standard. Heckler, 470 U.S. at 834 (internal quotation marks omitted). Here, jl:lSt as

in Public Citizen, the “agency’s decision not to invoke an enforcement mechanism
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provided by statute” is committed to agency discretion by law and consequently
not subject to judicial review. Public Citizen, 343 F.3d at 464.

The Clean Water Act assigns the States the principal task of developing and
updating water quality standards. 33 U.S.C. § 1313(a) and (c). By contrast, the
EPA plays an oversight and enforcement role that diminishes over time. When
Section 1313 was enacted in 1972, some States had not yet established standards
for water quality within their borders. See 33 U.S.C. § 1160(c)(1) and (2) (1970)
(earlier statute making water quality standards optional). Because Congress wanted
to ensure that every State had water quality standards in place, it required any State
that had not yet submitted standards for the EPA’s review to do so promptly.

33 U.S.C. §1313(a)(2) and (3). The EPA was then charged with evaluating the
States’ submissions based on preexisting law and promulgating adequate water
quality standards if a State refused to do so. Id. § 1313(a) and (b).

Once baseline water quality standards were in place, Congress directed the
States (and the States alone) to periodically hold hearings “for the purpose of
reviewing applicable water quality standards and, as appropriate, modifying and
adopting standards.” 33 U.S.C. §1313(c)(1). Any newly adopted or modified
standards are subject to additional requirements and must be reviewed by the EPA.
Id. §1313(c)(2). When a State submits a new standard, the EPA can either approve

it or notify the State of any changes needed to meet the requirements of the Clean
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Water Act. Id. § 1313(c)(3). If the State fails to modify its proposed standard in
response to the EPA’s comments, the EPA must promulgate the standard itself on
behalf of the State. Ibid.

Absent a State’s submission of a new or modified water quality standard,
however, Section 1313 imposes no continuing obligation on the EPA to police
State standards. The EPA does have backstop authority to promulgate a water
quality standard for a State “in any case where the Administrator determines that a
revised or new standard is necessary.” 33 U.S.C. § 1313(c)(4)(B). But the Clean
Water Act is silent as to whether, and- when, the EPA Administrator should embark
on making a necessity determination for a particular water quality standard.
Section 1313(c)(4)(B)’s sparse legislative history suggests only that Congress
intended the provision to be used sparingly. H.R. Rep. No. 92-911, at 105 (1972)
(*The [House] Committee [on Public Works, which reported the provision that was
ultimately enacted,] expects the Administrator to work closely with the State to

obtain approved standards before he promulgates standards for any waters.”).°

¢ Consistent with Congressional intent, the EPA has historically been reticent to

use its Section 1313(c)(4)(B) authority to impose new water quality standards on
States. See U.S. Envtl. Prot. Agency, “Federal Clean Water Act Determinations that
New or Revised Standards are Necessary,” available at http://water.epa.gov/scitech/
swguidance/standards/wqsregs.cfim#standards2 (last visited February 27, 2014)
(listing all positive necessity determinations made by the EPA since 1972).
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The absence of any statutory standard for assessing the EPA’s decision
whether to make a necessity determination, coupled with Section 1313(c)(4)(B)’s
express lodging of discretion with the agency, means that the EPA’s choice not to
make such a determination is committed to agency discretion by law. This Court’s
precedent therefore mandates that this case be dismissed for lack of jurisdiction.
See Public Citizen, 343 F.3d at 463-465; see also Texas v. United States, 951 F.2d
645, 648649 (5th Cir. 1992), rev'd on other grounds, 507 U.S. 529 (1993)
(holding a decision not to waive a claim unreviewable where the statute authorized
waiver “if the Secretary determines that to do so would serve the purposes of this
chapter,” 7 U.S.C. §2022(a)(1) (1988)); Fed. Deposit Ins. Co. v. Bank of
Coushatta, 930 F.2d 1122, 1129 (5th Cir. 1991) (holding a decision to issue a bank
directive unreviewable where the statute, 12 U.S.C. §3907 (1988), gave the agency
express discretion to issue such directives); Suntex Dairy v. Block, 666 F.2d 158,
164-165 (5th Cir. 1982) (holding unreviewable a decision to cffectuate an order
where the statute provided that “[a]ny order ... shall become effective in the event
that ... the Secretary of Agriculture determines ... [t]hat the issuance of such order
is the only practical means of advancing the interests of the producers of such
commodity,” 7 U.S.C. § 608c(9) (1982)).

Massachusetts v. EPA, 549 U.S. 497 (2007), did not abrogate that precedent.

There, the Supreme Court reviewed the EPA’s denial of a petition for rulemaking
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under 42 U.S.C. § 7521(a)(1), a Clean Air Act provision requiring the agency to
regulate emissions of certain air pollutants [rom motor vehicles. 549 U.S. at
527-528. The EPA considered more than 50,000 public comments before denying
the petition in a twelve-page Federal Register notice. 68 Fed. Reg. 52,922 (Sept. 8,
2003). The petitioners challenged the agency’s decision under a statute authorizing
judicial review of any “final action taken[] by the Administrator” under the Clcan
Air Act. 42 U.S.C. §7607(b)(1); see also Massachusetts, 549 U.S. at 520 (citing

that statute as evidence of a petitioner’s “procedural right to challenge the rejection

of its rulemaking petition™). In holding that it could review the EPA’s decision, the 7

Supreme Court generally distinguished between a “decision not to initiate an
enforcement action™ and “a denial of a petition for rulemaking” because the latter
tends to be “less frequent, more apt to involve legal as opposed to factual analysis,
and subject to special formalities, including a public explanation.” 549 U.S. at 527
(internal quotation marks and citation omitted).

Massachusetts did not categorically hold, however, that the denial of any
petition styled as a request for rulemaking is automatically subject to judicial
review. Such a per se rule would conflict with the Court’s repeated admonition that
application of “§ 701(a)(2) requires careful examination of the statute on which the
claim of agency illegality is based.” Webster, 486 U.S. at 600; see alsd Morris v.

Gressette, 432 U.S. 491, 505 n.20 (1977) (*[E]very judicial holding with respect to
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implied preclusion of judicial review is unique; ‘the context of the entire legislative
scheme’ differs from statute to statute.”) (citation omitted). The abbreviated
reviewability discussion in Massachuserts did not impliedly discard the Court’s
longstanding, statute-by-statute approach to 5 U.S.C. § 701(a). See Agostini v.
Felton, 521 U.S. 203, 237 (1997) (warning lower courts not to “conclude our more
recent cases have, by implication, overruled an earlier precedent™).

Heckler, Webster, and Public Citizen remain good law in the wake of
Massachusetts and dictate that this case be dismissed for lack of jurisdiction,
notwithstanding the fact that Gulf Restoration’s petition, if granted, could have
prompted a series of EPA rulemakings.” The Clean Water Act charges the States
with developing water quality standards and assigns the EPA an oversight and
enforcement role. Cf Massachusetts, 549 U.S. at 506 (addressing a statute that
vests the EPA with sole regulatory responsibility). Here, as in Heckler and Public
Citizen (but not Massachusetts), the petitioners asked the agency to exercise its
discretion to investigate whether a particular actor was complying with existing
law. In assessing whether the agency’s decision not to investigate is judicially

reviewable, any formal distinction between “enforcement” and “rulemaking” takes

7 See Texas Disposal Sys. Landfill Inc. v. EPA, 377 Fed. App’x 406, 2010 U.S.
App. LEXIS 9401 (5th Cir. May 7, 2010) (unpublished) (post-Massachusetts
decision relying on Heckler and Public Citizen to hold unreviewable the EPA’s
refusal to withdraw authorization of a State program under 42 U.S.C. § 6926(¢), an
action that could have required the EPA to later promulgate a program for the State).

VAT SR
pet ¢ :\9
Jw
\\I//

S
£ 3‘ :1 ,;‘ //’/
xQ » e

a backseat to the fundamental question whether “the statute is drawn so that a court
would have no meaningful standard against which to judge the agency’s exercise
of discretion.” Heckler, 470 U.S. at 830. The Clean Water Act offers no such
standard: Section 1313 provides no condition precedent for making a nccessity
determination, it sets no regular timeline on which the EPA (as opposed to the
States) must revisit water quality standards, and it offers no principle on which the
EPA should prioritize investigating certain water quality standards as opposed to
others.

3. Practical considerations weigh against reviewability.

The practical implications of judicial review also disfavor the exercise of
jurisdiction. Under Section 1313(c)(4)(B), the EPA has authority to investigate
whether any of the thousands of water quality standards throughout the country are
sufficient at any given time to meet the requirements of the Clean Water Act. But
such investigations burden limited agency resources, to say nothing of the potential
burden of promulgating water quality standards for States. See Southern Ry. Co. v.
Seaboard Allied Mining Corp., 442 U.S. 444, 457 (1979) (describing how “[t]he
disruptive practical consequences™ of forcing an agency to investigate one of
thousands of possible statutory violations weighed against reviewability).

Furthermore, “[t]he Clean Water Act anticipates a partnership between the

States and the Federal Government,” Arkansas v. Oklahoma, 503 U.S. 91, 101
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(1992), and any federal efforts to establish water quality standards for a State sua
sponte are likely to “add acrimony™ to that partnership, thereby threatening the
larger goals of the statute. Chevron Oil Co. v. Andrus, 588 F.2d 1383, 1390 (5th
Cir. 1979) (quoting Morris, 432 U.S. at 504 n.19); ¢f. Massachusetts, 549 U.S. at
519 (stressing that, under Title II of the Clean Air Act, “Congress has ordered EPA
to protect Massachusetts ... by prescribing [federal] standards™ for motor vehicle
emissions) (emphasis added). Were the courts to second-guess every EPA decision
not to interfere with duly promulgated State water quality standards, Congress’s
carefully crafted scheme of cooperative federalism would be placed at risk.
Petitions like Gulf Restoration’s serve an important function: they bring
specific issues to the EPA’s attention and may prompt the agency to investigate
and compile sufficient information to make one or more necessity determinations.
As with any enforcement decision, however, the EPA must weigh “not only ...
whether a violation has occurred, but whether agency resources are best spent on
this violation or another, ... whether the particular enforcement action requested
best fits the agency’s overall policies, and, indeed, whether the agency has enough
resources to undertake the action at all.” Heckler, 470 U.S. at 831. Moreover, the
EPA may be faced with numerous petitions to investigate different water quality
problems across the country, and the Clean Water Act does not instruct the agency

on how to prioritize among various alleged statutory violations. In the absence of
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Congressional direction, the EPA (rather than a court) is “the institutional actor
best equipped” to determine whether and when to make a necessity determination
under Section 1313(c)(4)(B). Public Citizen, 343 F.3d at 465 (quoting New York
Public Interest Research Group v. Whitman, 321 F.3d 316, 332 (2d Cir. 2003)).
Before turning to the merits, we briefly address an issue left open by the
district court: whether the EPA’s reliance on “‘non-statutory factors™ in declining to
make a necessity determination would render that decision judicially reviewable.
ROA.19555. It is sufficient to state, in this regard, that the Supreme Court has
squarely rejected the suggestion “that if the agency gives a ‘reviewable’ reason for
otherwise unreviewable action, the action becomes reviewable.” Interstate
Commerce Comm’n v. Bhd. of Locomotive Eng'rs, 482 U.S. 270, 283 (1987);
contra Save the Bay, Inc. v. EPA, 556 F.2d 1282, 1295-1296 (5th Cir. 1977). The
EPA’s reasons for denying Gulf Restoration’s petition were rational and grounded

in the statute, but even if not, the district court lacked jurisdiction to consider them.

II. THE EPA HAS DISCRETION NOT TO MAKE A NECESSITY
DETERMINATION IN RESPONSE TO APETITION.

Even if the district court had jurisdiction to review the EPA’s decision not to
make a necessity determination in response to Gulf Restoration’s petition. the court
still erred by holding that the petition compelled the agency to make necessity

determinations. The court based that holding entirely on an erroneous reading of
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Massachusetts v. EPA. In fact, Massachusetts expressly recognized that an agency
may decline to make a threshold statutory determination in response to a petition.
Thus, in the event that this Court holds that the district court had jurisdiction over
this matter, it should reverse and remand for the district court to review the EPA’s
denial of Gulf Restoration’s petition under the extraordinarily deferential standard

of review prescribed by Massachusetts.

A. Massachusetts v. EPA recognizes that an agency may decline to make
a threshold statutory determination in response to a petition.

Nothing in the Clean Water Act requires the EPA to make a necessity
determination with respect to any particular water quality standard. The district
court recognized as much, ROA.19555, but it still held that the EPA must make a
necessity determination in response to a citi'zen’s petition. ROA.19558-19559.
That holding cannot be reconciled with Massachusetts v. EPA.

In Massachusetts, the Supreme Court addressed whether the EPA improperly
denied a petition asking the agency to regulate greenhouse gas emissions from
motor vehicles under the Clean Air Act. The relevant statute requires the EPA to
establish “standards applicable to the emission of any air poltutant from any class
or classes of new motor vehicles or new motor vehicle engines, which in [the
agency’s] judgment cause, or contribute to, air pollution which may reasonably be

anticipated to endanger public health or welfare.” 42 U.S.C. § 7521(a)(1).
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The EPA denied the petition on two grounds. The agency first concluded that
it had no authority to institute the requested standards because greenhouse gases
were not “air pollutants.” Massachusetts, 549 U.S. at 528. In the alternative, the
EPA concluded that regulating greenhouse gas emissions under the Clean Air Act
“would be unwise” and “would conflict with the President’s ‘comprehensive
approach’ to the problem” of global warming. Id. at 513. For those reasons, the
EPA declined to make a judgment as to whether vehicular emissions of greenhouse
gases caused or contributed to air pollution that could reasonably be anticipated to
endanger public health or welfare.

The Supreme Court rejected both of the EPA’s rationales for denying the
petition. In Part VI of its opinion, the Court held that greenhouse gases are air
pollutants that the agency may regulate under the Clean Air Act. Massachusetts,

549 U.S. at 528-532. And in Part VII of its opinion, the Court held that the EPA’s

rationale for not regulating greenhouse gases did not constitute “a reasoned

e e R A

Jjustification for declining to form a scientific judgment™ as to whether vehicular

emissions of those pollutants caused or contributed to air pollution that could

reasonably be anticipated to endanger public health or welfare. Id. at 533—534.
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The pertinent lesson of Massachusetis for this Clean Water Act case is not the
Supreme Court’s rejection of the EPA’s particular rationale for declining to make a

scientific judgment under 42 U.S.C. §7521(a)(1). ROA.19559 (district court

\FO
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opinion) (“Massachusetts v. EPA does not stand for the broad proposition that
every discretionary EPA determination that serves as a restraint or hurdle to federal
action must be based on scientific data as opposed to policy judgments, and it does
not stand for the proposition that EPA is precluded from relying on factors not
expressly mentioned in the authorizing statute.™). The salient point here is the
Court’s acknowledgment that the agency had the option to explain “why it cannot
or will not exercise its discretion” to make the judgment set forth in the statute.
Massachusetts, 549 U.S. at 533; accord Am. Elec. Power Co., Inc. v. Connecticut,
131 S. Ct. 2527, 2533 (2011) (“Because EPA had authority to set greenhouse gas
emission standards and had offered no reasoned explanation for failing to do so,
[Massachusetts] concluded that the agency had not acted in accordance with law
when it denied the requested rulemaking.”) (emphasis added) (internal quotation
marks and citation omitted).

The district court thus erred by failing to recognize that an agency may have
legitimate reasons for refusing to make a discretionary statutory determination in
response to a petition, Compare Massachusetts, 549 U.S. at 534 (“EPA has offered
no reasoned explanation for its refusal to decide whether greenhouse gases cause
or contribute to climate change.”), with ROA.19558 (district court opinion) (“EPA
lacks the discretion to simply decline to make the threshold determination™). If the

EPA lacked discretion to decline to make the threshold statutory determination, the
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discussion in Part VII of Massachusetts would be superfluous. A careful reading of
Massachusetts therefore dictates reversal in this case.

B. The district court’s error significantly harms the EPA.

The district court’s misreading of Massachusetts has immediate and
substantial consequences for the EPA. The court gave the agency six months to
determine whether four distinct categories of water quality standards are necessary
to meet the requirements of the Clean Water Act in navigable water bodies
throughout the United States. ROA.19561. Moreover, if this Court were to affirm
the district court’s ruling, many other parties would undoubtedly begin petitioning
the EPA to make necessity determinations regarding site-specific water quality
standards throughout the country. Even if most of those petitions ultimately
resulted in negative necessity determinations, the resource drain on the EPA from

simply undertaking all of those investigations would be substantial.®

8 Section 1313(c)(4)(B) does not preclude the EPA from considering a broad
range of factors when determining whether a new or revised water quality standard
is necessary to meet the requirements of the Clean Water Act. Plainly, though, the
range of permissible grounds for a negative necessity determination is distinct from
(and narrower than) the range of factors that come into play when the EPA decides
not to make a necessity determination in the first instance. Cf. Heckler, 470 U.S. at
831 (explaining that, when making an enforcement decision, “the agency must not
only assess whether a violation has occurred” but also other factors like “whether

the agency has enough resources to undertake the action at all”). If the EPA could )
a

only decline to make a necessity determination for reasons that would also justify
negative necessity determination, the agency’s option to pretermit the necessity
inquiry would be meaningless in practice.
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To be sure, any petition requires some response by an agency: either a grant
of the petition or a “[pJrompt notice ... accompanied by a brief statement of the
grounds for denial.” 5 U.S.C. § 555(¢). But preparing a “simple” statement that
explains “the general basis for den[ying]” a rulemaking petition is quite different
from making a formal judgment as to whether a particular water quality standard is
necessary to meet the requirements of a complex federal statute. U.S. Dep’t of
Justice, Attorney General’s Manual on the Administrative Procedure Act, at 70
(1947) (explaining what is meant by “a brief statement of the grounds for denial”);
see Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435
U.S. 519, 546 (1978) (deferring to the Attorney General’s Manual “because of the
role played by the Department of Justice in drafting the [APA]”).

The district court’s ruling is certainly not what Congress envisioned when it
recognized the right of citizens to petition federal agencies to promulgate rules. See
5 U.S_.C. §553(e); S. Rep. No. 79-952, at 15 (1945) (“[T]he mere filing of a
petition does not require an agency to grant it, or to hold a hearing, or engage in
any other public rule making proceedings.”). Discretionary findings and
rulemakings remain discretionary even after a petition is filed, and agencies retain
broad latitude “to choose how best to marshal [their] limited resources and
personnel to carry out [their] delegated responsibilities.” Massachusetts, 549 U.S.

at 527. This Court should therefore reverse and hold that a private party cannot use
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an APA petition to transform an expressly discretionary function—a Section
1313(c)(4)(B) necessity determination—into a mandatory statutory duty.

If the EPA’s denial of Gulf Restoration’s petition is judicially reviewable at
all, this Court should remand for the district court to conduct that “extremely
limited and highly deferential’: review in the first instance. Massachuseits, 549
U.S. at 527-528 (internal quotation marks and citation omitted). The
administrative record supporting‘the EPA’s decision exceeds 17,000 pages.
ROA.1362-1376 (index to record). Even if this Court is ultimately asked to review
the merits of the agency’s petition denial, the district court’s review of that record
would “sl;ape[] and sharpen[ ] the issues™ in any subsequent appeal. Jot-Em-Down
Store Inc. v. Cotter & Co., 651 F.2d 245, 247 (5th Cir. Unit A 1981); see also Boire
v. Miami Herald Publ’g Co., 343 F.2d 17, 25 (5th Cir. 1965) (recognizing “the
general principle that a reviewing court should remand a case to the district court

for consideration of a question not previously considered there™).

III. THE EPA SHOULD NOT BE FORCED TO MAKE NECESSITY

DETERMINATIONS FOR WATERS WITH RESPECT TO WHICH
GULF RESTORATION HAS NOT DEMONSTRATED AN INJURY.

If this Court disagrees with both our jurisdictional and merits arguments and
upholds the district court’s ruling that the EPA must make necessity determinations

in response to Gulf Restoration’s petition, it should still direct the district court to
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narrow its remand order to cover only those water bodies in which Gulf
Restoration has established an injury-in-fact sufficient to confer Article III standing.

A party invoking federal jurisdiction bears the burden of establishing the
three elements of constitutional standing: (1) “an injury in fact—an invasion of a
legally protected interest which is (a) concrete and particularized, and (b) actual or
imminent™; (2) “a causal connection between the injury and the conduct
complained of"; and (3) “that the injury will [likely] be redressed by a favorable
decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992) (internal
quotation marks and citations omitted). The first element—injury-in-fact—"“is a
hard floor of Article III jurisdiction that cannot be removed by statute.” Summers v.
Earth Island Inst., 555 U.S. 488, 497 (2009). In order to claim injury from
environmental damage, a plaintiff must demonstrate a specific interest in the area
affected by the challenged activity. Lujan, 504 U.S. at 566.

Gulf Restoration submitted declarations from fifteen individuals along with
its summary judgment motion. ROA.18655-18730. Collectively, those individuals
averred that they lived near, worked on, or visited water bodies affected by nutrient
pollution in a total of seven states: Illinois, lowa, Kentucky, Louisiana, Minnesota,

Missouri, and Ohio.® While some declarants did not clarify precisely which water

? Two declarants briefly mentioned waters in Tennessee, West Virginia, and

Wisconsin, but those individuals did not address any effect of nutrient (cont ‘d)
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bodies they were discussing, all of those water bodies appear to lie within the
Mississippi River drainage basin. ROA.18128 (map of basin).

Gulf Restoration made no effort to establish any interest in any waters in any
of the nineteen States that lie outside the Mississippi River drainage basin. Nor did
its declarants demonstrate a concrete or particularized injury from harm to waters
in twenty-four of the thirty-oné States spanning that basin. Cf Lyjan, 504 U.S. at
565 (rejecting the “ecosystem nexus” theory of standing, whereby “any person
who uses any part of a contiguous ecosystem adversely affected by [the challenged
agency action] has standing even if the activity is located a great distance away’).
Thus, Gulf Restoration has not alleged any Article ITT injury caused by the EPA’s
failure to impose new water quality standards in at least forty-three of the fifty
States that were the subject of the petition here.

Based on its misreading of Massachusetts, the district court remanded for the
EPA to make a necessity determination for every water quality standard sought by
the petitioners. ROA.19561; see ROA.1454 (Gulf Restoration’s petition requesting
standards *“for every ‘navigable water’” in the country). Given the limited scope of
the injuries asserted by Gulf Restoration, however, the court’s remand order was

impermissibly overbroad. See Steel Co. v. Citizens for a Better Env't, 523 U.S. 83,

pollution on those waters, nor did they evince any intent to visit or use those States’
waters in the future. ROA.18681 (Sigford Declaration 95); ROA.18709 (Petersen
Declaration §3).
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107 (1998) (explaining that a remedy cannot be “an acceptable Article 11l remedy”
if ~*it does not redress a cognizable Article III injury”). At a minimum, therefore,
this Court should direct the district court to narrow the scope of its remand order to

the EPA.

CONCLUSION
For the foregoing reasons, the district court’s judgment should be reversed,
and this case should be dismissed for want of jurisdiction. In the alternative, this
Court should remand for the district court to review in the first instance the EPA’s
reasons for declining to make necessity determinations in response to Gulf
Restoration’s petition. Barring that, this Court should still instruct the district court

to narrow its remand order to match the injuries asserted by Gulf Restoration.
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I. OVERVIEW

On July 10, 2013, the Conservation Law Foundation (CLF), the Natural Resources Defense
Council (NRDC), American Rivers, and the California Coastkeeper Alliance (hereinafter, collectively
the Petitioners) petitioned the Regional Administrator of EPA Region 9 to make “a determination,
pursuant to 40 C.F.R. § 122.26(a)(9)(i)(D), that non de-minimis, currently non-NPDES permitted
stormwater discharges from commercial, industrial, and institutional (CII) facilities are contributing to
violations of water quality standards in certain impaired waters throughout Region 9, and therefore
require National Pollutant Discharge Elimination System (NPDES) permits pursuant to section 402(p) of
the Clean Water Act (CWA).”"!

The Petition defines “commercial” sites as any site where the primary land use is commercial
activity such as the sale of food and services as opposed to residential or industrial use. Mixed use
development with any commercial activity would be considered commercial. “Industrial” sites are
defined as any site where the primary land use is light or heavy industry, including buildings,
equipment, and parking areas. “Institutional” sites are described as any site where an institution is
located, including schools, colleges, hospitals, museums, prisons, town halls or court houses, police and
fire stations, including parking lots, dormitories, and university housing.

The Petition seeks designation for permitting of all unpermitted CII sites that discharge
stormwater to receiving waters impaired by lead, copper, zinc, sediment, COD/BOD, phosphorus, and/or
nitrogen, as described in each state or territory’s Integrated Report submitted under sections 305(b) and
303(d) of the CWA. As described in the petition, the petitioners recognize that stormwater discharges
associated with industrial activity, as defined by 40 C.F.R. § 122.26(b)(14), are already regulated. For
these categories of industrial facilities, the Petitioners request permitting of those portions of a facility
not already permitted (e.g., employee parking lots and office buildings). Petitioners have requested
regulation of all described discharges, regardless of whether or not those CII sites discharge to municipal
separate storm sewer systems (MS4s) with existing NPDES permits.

NPDES regulations at 40 CFR § 122.26(f)(5) require that EPA make a final determination on the
petition within 90 days of receipt. Given the broad scope of the current petition, the Region was unable
to complete review of the petitions within 90 days. On October 31, 2013, Region 9 provided an interim
response to the petitioners indicating additional review time would be necessary and that a final
determination on the petition was anticipated within three to four additional months.

The EPA Region 9 NPDES Program

EPA Region 9 includes the states of California, Arizona, Hawaii, and Nevada; U.S. Pacific
Islands Territories of Guam, American Samoa, and the Commonwealth of the Northern Mariana Islands;
and Indian Country lands within the Pacific Southwest Region. The states of California, Arizona,
Hawaii and Nevada have all been authorized by EPA to administer the NPDES permit program,
including the issuance of NPDES stormwater permits, except on Indian Country lands within these
states.

! CLF, NRDC, American Rivers, and local environmental groups also petitioned the Regional Administrators of Regions 1 and
3 to designate the same sources discharging into certain impaired waters in those Regions.
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II. STATUTORY AND REGULATORY BACKGROUND

In 1987, Congress amended Section 402 of the Clean Water Act (CWA) and established a
phased approach to regulating discharges “composed entirely of stormwater,” requiring some, but not
all, point source discharges of stormwater to be regulated. Water Quality Act § 405, codified as CWA §
402(p). In the first phase, Congress required NPDES permits for discharges from municipal separate
storm sewer systems (MS4s) serving a population greater than 100,000, and stormwater discharges
associated with industrial activity. CWA § 402(p)(1), (2), 33 U.S.C. § 1342(p)(1), (2). Additionally, the
Act provides for NPDES permits for any stormwater discharge determined by EPA or an authorized
state to contribute to a violation of water quality standards (WQS) or to be a significant contributor of
pollutants to waters of the United States. CWA §.402(p)(2)(E), 33 U.S.C. § 1342(p)(2)(E).2 In 1990,
EPA promulgated permit application regulations for these discharges pursuant to § 402(p)(4), 33 U.S.C.
§ 1342(p)(4). 55 Fed. Reg. 47990 (Nov. 16, 1990) (“Phase I rule”). The Phase I rule included a
provision allowing any person to petition EPA to require an NPDES permit for a stormwater discharge
that contributes to a violation of a water quality standard or is a significant contributor of pollutants to
waters of the United States. 40 C.F.R. § 122.26(f)(2).

In the second phase, Congress required EPA, after conducting studies and reporting on the
results to Congress, to issue regulations designating additional stormwater discharges to be regulated “to
protect water quality.” CWA § 402(p)(5), (6), 33 U.S.C. § 1342(p)(5), (6). Stormwater discharges
designated for regulation under § 402(p)(6) were not necessarily required to be regulated through
NPDES permits. Rather, Congress required that EPA “establish a comprehensive program to regulate
such designated sources.” Id. In 1995, EPA completed studies and submitted a report to Congress
describing additional stormwater discharges under consideration for regulation. Based on this report,
EPA promulgated regulations in 1999 (“Phase II rule”) designating two additional categories of
stormwater discharges for regulation: certain small MS4s® and small construction sites (1-5 acres); and
requiring NPDES permit coverage for these discharges. 64 Fed. Reg. 68722 (Dec. 8, 1999).

The Phase I rule also added to the regulations for designating additional stormwater discharges
for NPDES permit coverage (“residual designation authority” or “RDA™) to allow designation of a
category of discharges within a geographic area if determined to contribute to a violation of a water
quality standard or to significantly contribute pollutants to waters of the United States. 64 Fed. Reg. at
68781; 40 C.F.R. § 122.26(a)(9)()}(D).* These residual designation provisions are based on the authority
of both §§ 402(p)(2)(E) and 402(p)(6), recognizing the permitting authority’s potential need to regulate
individual unregulated stormwater discharges on a case-by-case basis, as well as the potential need to
regulate stormwater discharges on a categorical basis locally or regionally to address local concerns or

2 This case-by-case authority to designate stormwater discharges for NPDES permits was codified at 40 C.F.R. §
122.26(a)(1){(v). 54 Fed. Reg. 255 (Jan. 4, 1989). See also 55 Fed. Reg. 47990, 47993 (Nov. 16, 1990).

Regulated small MS4s are primarily separate storm sewer systems serving municipai populations within “urbanized areas”
as defined by the Census Bureau based on the latest census. 40 C.F.R. §122.32(a).This term also includes other publicly
owned separate storm sewer systems similar to MS4s {e.g., military bases, large hospital or prison complexes, highways)
and small MS4s outside urbanized areas based on criteria developed by the State; at minimum, municipal entities outside
urbanized areas with a population greater than 10,000 must be considered for permitting. 40 C.F.R. §§ 122.26(b)(16); 40
C.F.R. § 123.35(h).

* The Phase Il rule also allows for designating stormwater discharges for NPDES permit coverage if stormwater controls are
needed for such discharges based on wasteload allocations in a TMDL. 40 C.F.R. § 122.26(a)(9)(i)(C). This basis for
designating stormwater discharges was not raised in the petition.
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to make progress in complying with water quality standards. See 64 Fed. Reg. at 68781. Any discharge
or category of discharges designated under the RDA regulation is subject to NPDES permitting. 40
C.F.R. § 122.26(a)(9)(ii), (iii).

III. SUMMARY OF PETITION AND REGION 9 DETERMINATION

In the Petition, the Petitioners assert the following: (1) hundreds of waterbodies in Region 9 are
impaired by lead, copper, zinc, sediment, COD/BOD, phosphorus and/or nitrogen; (2) stormwater
discharges from impervious areas at CII sites contain the pollutants of concern; and (3) stormwater
discharges from ClII sites are contributing to these water quality impairments. In support, the Petitioners
cite EPA guidance and reports in which EPA has concluded that stormwater discharges are significant
sources of pollutants.’ Petitioners also cite to the National Stormwater Quality Database (NSQD) and
various other studies pointing to a connection between increases in the amount of imperviousness and
decreases in water quality.

Finally, the petitioners provide a list of waters within Region 9 that are impaired for the target
pollutants in the petition.’ As discussed in further detail below, the Petition describes research linking
urban runoff to water quality impairments and research concerning pollutants in stormwater discharged
from CII sites generally.

After reviewing the information provided by Petitioners as well as other sources of information,
Region 9 has concluded that there is at present insufficient information on which to base a categorical
residual designation of currently unregulated stormwater discharges from commercial, industrial and
institutional sites in the Region. The petition provides no information connecting stormwater discharges
from a particular CII site, nor category of CII sites, to any specific water body impairments, and the
Region does not have that level of information reasonably available. Region 9 concludes that it needs
additional information on a watershed or localized basis to designate discharges from CII sites
individually or categorically on the basis that they are currently contributing to a violation of water
quality standards. Our analysis in response to this petition indicates water quality protection programs
that cover the majority of CII stormwater discharges in the Region are in place to address these
discharges.

Therefore, Region 9 declines to begin a designation process for stormwater discharges from CII
sites to impaired waters as presented by Petitioners. However, an important part of the Region’s ongoing
stormwater program is awareness of the contributions of unregulated stormwater discharges to water
quality exceedences, and utilization of RDA and other available authorities, to address specific
circumstances, as warranted. As described below, the Region has exercised its authority to designate
unregulated stormwater discharges and will continue to do so as information supports such designations.

> See EPA, Technical Guidance on Implementing the Stormwater Runoff Requirements for Federal Projects under Section 438
of the Energy Independence and Security Act. EPA 841-B-09-001, Office of Water, Washington, D.C.; EPA Region 1, 2009,
Managing Stormwater with Low Impact Development Practices: Addressing Barriers to LID. EPA 901-F-09-003, EPA Region 1
Boston, MA.

® The list attached to the Petition is derived from CWA section 303(d) lists of impaired waters in Region 9.

’
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IV. PETITION REVIEW CRITERIA

EPA identified a number of factors to consider in exercising its individual and categorical
designation authority. For a case-by-case determination, under section 402(p)(2)(E), EPA described as
relevant factors the available water quality and sampling data as well as “the location of the discharge
with respect to waters of the United States; the size of the discharge, the quantity and nature of the
pollutants reaching waters of the United States; and any other relevant factors.” 55 Fed. Reg. 47990,
47993 (Nov. 16, 1990). As noted in early guidance with respect to designations under CWA §
402(p)(3)(E), State reports generated under CWA section 305(b) are critical sources of information for
making designation determinations.

In the development of the Phase II rule, EPA considered designation of additional categories of
stormwater sources for regulation under the NPDES permit program, based on three factors. 64 Fed.
Reg. 68722, 68780 (December 8, 1999). EPA considered 1) the likelihood for exposure of pollutants to
precipitation at sources included in that category, 2) whether sufficient data are available on which to
make a determination of potential adverse water quality impacts for the category of sources, and 3)
whether such sources were adequately addressed by other environmental programs. Id. The likelihood of
exposure of pollutants to precipitation at industrial sources was also a factor in defining the scope of
“stormwater discharges associated with industrial activity” in the Phase [ rule. See 55 Fed. Reg. at
48008. These basic factors are also relevant in evaluating the petition.’

In a letter from the EPA Assistant Administrator for Water to the Vermont Agency of Natural
Resources,'’ EPA elaborated on these factors. EPA noted that “[n]either the CWA nor implementing
regulations impose a non-discretionary duty to designate sources” and that a decision to “exercise its
discretion to designate (or not) sources should be based on available information and relevant
considerations.” (Mehan letter at 1). Noting that sufficient information to determine causes of
impairment or to identify stormwater sources of the impairment may not be available in some
circumstances, EPA further stated that while it has not defined a threshold level of pollutant contribution
that would trigger a finding that a source is contributing to a violation of a WQS or is a significant
contributor of pollutants to waters of the U.S., “it would be reasonable to require permits for discharges
that contribute more than de minimis amounts of pollutants identified as the cause of impairment to a
water body.” (Mehan letter at 2). However, EPA also noted that “other water quality protections that are
already in place” are relevant to consider with respect to whether to designate a source or when to make
such designation or permit application requirement effective. “Vigorously implemented controls that

7 Designation of Stormwater Discharges for Inmediate Permitting, August 8, 1990, available at
http://www.epa.gov/npdes/pubs/owm0220.pdf at 12.

® The Phase | rule provision, excluding from the definition certain industrial stormwater discharges based on the assumption
that there is little or no exposure of materials or activities to precipitation was remanded. NRDC v. EPA, 966 F.2d 1292,
1305 (9th Cir. 1992). However, the underlying rationale that exposure of industrial pollutants to precipitation is a relevant
factor was not questioned. Rather, EPA’s exclusion was remanded for lack of record support. To cure this defect, in the
Phase Il rule EPA promulgated a conditional exclusion for owners/operators of industrial activities to certify that the facility
meets the “no exposure” requirements of the rule. 64 Fed. Reg. at 68782-87; 40 C.F.R. § 122.26(g).

® EPA’s use of these factors in deciding not to designate additional stormwater sources in the Phase |l rule was upheld. See
Environmental Defense Center v. EPA, 344 F.3d 832, 861 (9th Cir. 2003).

19 etter from G. Tracy Mehan, lll to Elizabeth McLain, with attachment “Answers to Questions Raised,” dated Sept. 16,
2003. (“Mehan letter”)



otherwise might be ‘voluntary’ may provide a reasonable basis to defer designation of a particular
source.” (Mehan letter at 3).

Region 9 has evaluated the petition and the data submitted with the petition in light of the factors
discussed above. The Region also developed some additional data analysis to aid in its evaluation of the
petition. Further, the Region consulted authorized states in the region, since in the vast majority of the -

Region, states rather than EPA would be responsible for issuing permits for any designated stormwater
discharges.

In sum, the factors considered by the Region in evaluating the petition are:

1. Likelihood of exposure of pollutants to precipitation at sites in the categories identified in
the petition
2. Sufficiency of available data to evaluate the contribution of stormwater discharges to
water quality impairment from the targeted categories of sites
a. Data with respect to determining causes of impairment in receiving water quality
b. Data available from establishment of Total Maximum Daily Loads
3. Whether other federal, state, or local programs adequately address the known stormwater
discharge contribution to a violation of a water quality standard

V. ANALYSIS

A. Likelihood of Exposure of Pollutant Sources at CII Sites

Petitioners rely heavily on the National Stormwater Quality Database (NSQD) in support of their
argument that CII areas are significant sources of pollutants, leading to WQS exceedences. The NSQD
is a data compilation created through a 2001 EPA grant to the University of Alabama and the Center for
Watershed Protection. The purpose of the project was to collect and evaluate stormwater data from
NPDES Phase I MS4 permit holders in order to “describe the characteristics of national stormwater
quality, provide guidance for future samlpling needs, and to enhance local stormwater management
activities in areas having limited data.”'" The most recent version of the NSQD (version 3) contains data
from 8600 sampling events, representing 104 Phase I communities (there are approximately 750 Phase I
communities throughout the U.S., with over 330 located in Region 9).!% Petitioners also cite to other
studies that generally link metals, nutrients, and total suspended solids (TSS) in stormwater runoff from
impervious cover to increased loadings of these pollutants.

EPA considered the extent of exposure of pollutant sources when evaluating additional
categories of stormwater discharges for potential permitting under the Phase II stormwater program,
including the use of the NSQD. As described by Petitioners and in various studies, impervious cover is a
source of pollutants. Pollutants from wear of automotive parts (e.g., tires and brake pads), spills and
leaks of automotive fluids (e.g., motor oil and coolant), and materials deposited on parking lots from the

1 Robert Pitt et.al, The National Stormwater Quality Database (NSQD, version 1.1), February 16, 2004 at 2.
* The initial data compilation was completed in 2004. The database was updated in 2008 to include data from EPA’s 1983
Nationwide Urban Runoff Program (NURP) study and USGS’ 1987 National Urban-Storm-Runoff Database, as well as

information from the International BMP Database. There are 35 Phase 1 Permits in Region 9, covering over 330
municipalities.



air (e.g., atmospheric deposition and wind transported pollutants) are deposited on impervious surfaces
such as parking lots."* Because of the limited infiltration capacity of these surfaces, pollutants can build
up and are not easily degraded, leaving them available to be washed off during the next precipitation
event. In the preamble of the Phase I rule, EPA noted that “large parking facilities, due to their
impervious nature may generate large amount of runoff which may contain significant amounts of oil
and grease and heavy metals which may have adverse impacts on receiving waters” and stated that while
it was not requiring regulation at this time, such sources could be designated if they were contributing to
a violation of a WQS. 55 FR 47990, 48010 (November 16, 1990). For purposes of this petition, EPA
accepts that many CII sites have significant amounts of impervious surface, which are exposed to a
variety of pollutants that can discharge during rain events.

B. Sufficiency of Available Data on Which to Make a Determination that CII Sites
Contribute to Water Quality Standards Exceedences

As discussed above, EPA agrees that it is reasonable to expect that the pollutants identified in the
petition may be exposed to precipitation at CII sites with impervious cover. Moreover, EPA has
recognized that “the level of imperviousness in an area strongly correlates with the quality of the nearby
receiving water.” 64 FR 68722, 68725 (December 8, 1999). However, this is insufficient for making a

categorical determination that CII sites are contributing to violations of water quality standards in
Region 9.

Because of the wide range of potential sources of the pollutants listed in the petition, it is
generally not possible to identify which source or sources contribute to an exceedence of water quality
standards (WQS) without a watershed-specific analysis. The petition did not include watershed-specific
information to support designation of sources on an individual or categorical basis in any watershed. The
most relevant and readily available data to assess whether CII sites are contributing to particular WQS
exceedences are Total Maximum Daily Load (TMDL) analyses. CWA section 303(d) requires that states
identify waters not meeting WQS, even with technology-based effluent limits in place. States must
develop TMDLs for all such waters in accordance with a prioritized schedule developed by the state. In
developing a TMDL, a quantitative assessment is made of the relative pollutant contributions from point
sources, nonpoint sources, natural background, and the degree to which reductions in pollutant
discharges are needed to meet applicable WQS. TMDLs are the sum of wasteload allocations for point
sources, load allocations for non-point sources and natural background along with a margin of safety
sufficient to ensure compliance with WQS. Once a TMDL is approved by EPA, any NPDES permit -
covering sources discharging to the waterbody must include requirements consistent with the TMDL. 40
C.F.R. § 122.44(d)(1)(vii)(B).

There are over 800 TMDLs in Region 9 that have been established with respect to the impaired
waters within the scope of the petition.'* As a first step, in the absence of other watershed-specific data,
each of these TMDLs would need to be reviewed to determine if unregulated CII discharges contribute
to the impairment in a particular watershed. Since it was not possible to complete such a task in the

B Tiefenthaler, L., Schiff, K., and Bay, S. 2001. Characteristics of Parking Lot Runoff Produced by Simulated Rainfall. Southern
California Coastal Water Research Project Technical Report No. 340. See also, EPA, 2007, Reducing Stormwater Costs
through Low Impact Development (LID) Strategies and Practices. EPA 841-F-07-006, Office of Water, Washington, D.C.

1 http://ofmpub.epa.gov/waters10/attains region cy.control?p region=9#tmdl by pollutant, last accessed on March 6,
2014.




timeframe of this petition response, and the resources to do so would be considerable, the Region
performed an analysis, based on the information described below, to identify which impaired waters

could be potentially impaired by CII sites, and then looked specifically at data related to those impaired
waters.

1. GIS Analysis

In order to assess the potential contribution of CII discharges to the water quality impairments
listed in the petition, it is important to assess the location of the CII sites relative to the impairments.
Such data were not provided in the petition. The Region looked to a recent California data analysis,
which found most CII sites are correlated with i 1mperv1ous cover of around 80 percent.'® This is in the
range of similar analyses elsewhere in the country.'® The Reglon chose 70 percent as a conservative
estimate of where imperviousness associated with CII sites is located in the Region. Region 9 created
GIS maps of each of its States depicting the locations of the impaired waters covered by the Petition and
the areas where there is at least 70 percent impervious cover to show where the impaired waters and
significant areas of impervious cover overlap. The Region also added a layer depicting the jurisdictional
boundaries of municipalities with existing Phase I MS4 permits. The maps indicate that areas with
impervious cover greater than 70 percent are generally located within regulated Phase I MS4s.'” The
maps are attached as Appendix A.

2. Total Maximum Daily Load Source Assessments

As depicted by the maps in Appendix A, there are numerous water quality impairments in
Region 9, located inside and outside of jurisdictional boundaries of Phase I MS4s. TMDLs have been
prepared for many of the impaired water bodies listed in the database submitted with the Petition, and
the source assessments that accompany the TMDLs provide useful insights into determining whether CII
sites in particular, or alternatively, urban runoff more generally, is contributing to the impairments.
TMDL source assessments consistently show that for TMDLs outside Phase I MS4 permitted areas, the
pollutants of concern listed in the petition predominantly originate from non-CII sites, e.g., agricultural
areas, mining, or natural/conservation areas. For TMDLs inside Phase ] MS4 permitted areas, the
pollutants of concern predominantly originate from urban runoff. As shown below, we reviewed several
TMDLs in Region 9 that address the target pollutants in the petition and geographically represent
different areas of water quality impairments in the Region.

a. TMDLs Outside Phase I MS4 Permitted Areas

(1) Lower Eel River Sediment and Temperature TMDL

Y User’s Guide for the California Impervious Surface Coefficients, Ecotoxicology Program, Integrated Risk Assessment
Branch, Office of Environmental Health Hazard Assessment, California EPA, December 2010. As explained in the Guide, data
for the institutional category is highly variable. Noting that this land-use does not cover large amounts of land, the authors
do not recommend a specific impervious cover coefficient for this land use. /d. at 12.
1 See, Navajo Department of Public Works, Estimating Percent Impervious Cover,
http://www.navajocountyaz.gov/pubworks/pdfs/ImperviousCover.pdf; Cappiella, K. Brown, K. 2001. Impervious Cover and
Land Use in the Chesapeake Bay Watershed, Center for Watershed Protection, Ellicott City, MD, Table 4.5.

Y The island of Maui has a relatively large concentration of imperviousness outside a regulated MS4. The state of Hawaii
has informed the County of Maui that it must submit an MS4 permit application for urbanized areas on Maui. Reglon 9 will
also discuss plans for the rest of Maui with the state of Hawaii.
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The Lower Eel River Sediment and Temperature TMDL was developed by EPA and finalized in
December 2007. The Eel River Watershed is approximately 300 square miles and is located in
Humboldt County about 200 miles north of San Francisco. This watershed is representative of the many
North Coast watersheds where timber harvesting predominates. The TMDL source analysis shows
almost half of the sediment loading is natural in origin. Of the human-related load, 76 percent stems
from timber harvest, 20 percent is road-related erosion, and the remaining load comes from skid trails
and bank erosion. Urban runoff and/or runoff from CII sites are not considered to be significant sources
and no waste load allocations (WLA) were assigned to these categories of sources. The majority of the
load allocation is for natural or background sources, with 20% of the load allocated to human-related
(timber harvest) sources,

2) Pajaro River Sediment TMDL

The Pajaro River Sediment TMDL was adopted by the Central Coast Regional Board in
December 2006 and approved by EPA in May 2007. The Pajaro River is located approximately 60 miles
south of San Francisco. It drains a watershed of 1,263 square miles of which roughly 2.5 percent is
urban land with the reminder consisting largely of agriculture and open space. This watershed is
representative of the many California Central Coast and Central Valley watersheds where agriculture
predominates. The source assessment for the TMDL estimates that the largest portion of the sediment
load is attributed to agriculture and rangeland, with 2.3 percent of the sediment loadings coming from
urban runoff. According to the TMDL, urban lands include the small Phase Il MS4 communities of
Watsonville, Hollister, Gilroy, and Morgan Hill, rural properties throughout the watershed with farm
animals or livestock boarding, and roads throughout the watershed.'®

3 Hanalei Bay TSS TMDL

The Hanalei Bay TMDL (Phase I — Streams and Estuaries), addressing TSS and enterococcus,
was developed by the Hawaii Department of Health and approved by EPA in September 2008. Located
on the Island of Kauai (see Figure 4), the watershed draining into Hanalei Bay is 32.3 square miles. The
majority of the watershed is forested land with a small percentage in agriculture. This TMDL is
representative of Hawaii watersheds where open space predominates. Urban areas, comprising less than
1 percent of the land area in the watershed, are primarily located in Hanalei town center along the Kuhio
Highway. The source assessment for the TMDL estimates that scrub/shrub lands are the largest
contributor of TSS (75 percent), with evergreen forest the next largest source (16 percent). Urban runoff
accounts for 1.1 percent of the TSS load. No waste load allocations were assigned. As described in this
phased TMDL, Hawaii is encouraging the largest landowners in the watershed to work collaboratively
to address the water quality impairments.

@ East Fork Owyhee River and Mill Creek TMDL

' The TMDL assigned WLAs to the Phase Il MS4 communities, representing a 90 percent reduction of their 2005 load. Each
of these NPDES permitted municipalities is required comply with the TMDL WLA through California’s Small MS4 Permit. The
permitting authority for this region has established a Wasteload Allocation Attainment Program to measure the progress
that each MS4 is making toward meeting the 90 percent reduction. See also State Water Resources Control Board, Water
Quality Order 2013-0001-DWQ NPDES General Permit No. CAS000004, Waste Discharge Requirements for Storm Water
Discharges from Small MS4s (Small MS4 General Permit) Appendix G.
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The East Fork Owyhee River and Mill Creek TMDL was developed by the Nevada Division of
Environmental Protection in May 2005 and approved by EPA in June 2005. The East Fork Owyhee
River is not meeting WQS for total phosphorus, total iron, totals suspended solids, turbidity and
temperature, while the Mill Creek (a tributary of the East Fork Owyhee River) is not meeting WQS for
the above constituents, as well as total cadmium, total and dissolved copper, total dissolved solids, pH
and dissolved oxygen. Land uses in the East Fork Owyhee watershed include grazing, irrigation,
recreation, and mining, as well as the town of Mountain City. This watershed is typical for watersheds in
the arid west states of Nevada and Arizona, located outside the few urban areas. As discussed in the
TMDL, the major source for the water quality impairments is the abandoned Rio Tinto copper mine,
located 2.5 miles south of Mountain City, in northern Elko Countgl, Nevada. The state of Nevada and
EPA are involved in an extensive clean-up of the Rio Tinto Site.!

(5) Lake Tahoe Sediment, Nitrogen and Phosphorus TMDL

The Lake Tahoe Sediment, Nitrogen and Phosphorus TMDL, addressing clarity, was submitted
by California in November 2010 and by the Nevada Division of Environmental Protection in August
2011. EPA approved the TMDL on August 16, 2011. Three-quarters of the watershed and two-thirds of
the lake lies in California. More than 80 percent of the watershed is covered by mixed coniferous
forests, though bare granite outcrops and meadows are also common. About 2 percent of the watershed
is impervious surface associated with urban development, with impervious commercial and industrial
pavement making up 0.48 percent of the total watershed area.?’ Most urban development exists along
the lake‘s shoreline, with the largest concentrations at South Lake Tahoe, CA, Tahoe City, CA, and
Incline Village, NV. The TMDL estimates that 16 percent of the nitrogen load, 38 percent of the
phosphorus load, and 72 percent of the sediment load come from urban sources. The TMDL assigns
WLA to the Phase I and Phase II NPDES permitted municipalities in the watershed. Additional
discussion of efforts to restore clarity to Lake Tahoe is found in Section C.2.

b. TMDLs Inside Phase I MS4 Permitted Areas
(1) Los Angeles River Metals TMDL

The Los Angeles River Metals TMDL was adopted by the Los Angeles Regional Board in
September 2007 and approved by EPA in October 2008.%! It drains an 834 square mile watershed.
Approximately 44 percent of the watershed area is classified as forest or open space. Approximately 55
percent of the land is categorized as urban, consisting of residential, industrial, and commercial land
uses. The more urban uses are found in the lower portions of the watershed. This watershed is typical of
most large urban watersheds in California. The TMDL addresses all three metals (copper, lead and zinc)
that are targeted by the petition. The source assessment for the TMDL estimates that urban runoff is
responsible for 80 percent of the wet weather loadings for copper, 95 percent for lead and 90 percent for
zine, with POTW discharges accounting for a large portion of the remaining load. The TMDL assigns
WLA for all NPDES permitted sources in the watershed, including the Los Angeles County, Long

* https://ndep.nv.gov/bca/rio tinto.htm, last accessed December 19, 2013.

** Lake Tahoe TMDL Technical Report, (June 2010 and August 3, 2011 (Nevada)), Table 4-14.
*! The TMDL was revised in 2011 to adjust WLAs for three non-stormwater sources. See:
http://www.waterboards.ca.gov/rwacb4/water_issues/programs/tmdi/tmdl list.shtmi
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Beach, and Caltrans MS4s. The TMDL lays out a process by which compliance by the MS4 permittees
will be accomplished through a phased approach and total compliance with the WLA will be met in 22
years (2030). Incorporation of TMDLs in NPDES permits is discussed further below.

(2) Chollas Creek Metals TMDL

The Chollas Creek Metals TMDL was adopted by the San Diego Regional Board in June 2007
and approved by EPA in December 2008. Chollas Creek is an urban coastal stream in southern San
Diego County, and a tributary to San Diego Bay. It drains a watershed of 28.5 square miles in San Diego
County of which roughly 12 percent is industrial/commercial, 57 percent is residential, with the
remainder largely consisting of open space and roadways. This is a typical urbanized watershed in the
Region. Like the Los Angeles River TMDL, the Chollas Creek TMDL addresses all three metals
(copper, lead and zinc) that are targeted by the petition.

During the TMDL development process, modeling efforts identified freeways and
commercial/institutional land uses as having the highest relative loading contributions of copper, lead,
and zinc to Chollas Creek. Significant sources of all three metals are thought to include automobile
operation (especially brake pads and tires) and industries with practices that may expose metals to
stormwater, but specific facilities or categories were not identified. The TMDL also noted that
essentially all sources of metals are discharged to Chollas Creek through MS4s that are regulated under
NPDES permits.” There are also regulated industrial sources in the watershed, regulated by the
California Multi-Sector General Stormwater Permit.”> The TMDL implementation plan lays out a
process by which compliance with the TMDL by NPDES permittee will be met within 20 years, with an
80 percent reduction in metals concentration in ten years (2018). Additionally, since the TMDL was
adopted, California has proposed an NPDES permit containing requirements consistent with the TMDL,
for the US Navy, which operates a naval base believed to be a large source of metals.?* Incorporation of
TMDLs in NPDES permits is discussed further below, and EPA will continue to evaluate progress in
meeting this TMDL to determine if further regulation of specific sources is warranted.

(3) Ala Wai Canal Nutrient TMDL

The Ala Wai Canal Nutrient TMDL was adopted by the Hawaii Department of Health in June
2002 and approved by EPA in July 2002. The 2-mile Ala Wai Canal drains a 10,500 acre watershed on
the Island of Oahu. Fifty-three percent of the watershed is urban land (Honolulu) and the rest is forested
conservation land, typical for urban watersheds in Hawaii. The TMDL addresses total phosphorus and
total nitrogen, two of the pollutants targeted by the petition. The source assessment for the TMDL
estimates that 35-48 percent of the total phosphorus stems from urban land with 38-48 percent from the
conservation lands; the remaining load is from groundwater and cesspools. For total nitrogen, the source

*2See, NPDES Permit and Waste Discharge Requirements for Discharges from the MS4s Draining the Watersheds in the San
Diego Region, R9-2013-001, NPDES CAS0109266 and NPDES Statewide Stormwater Permit Waste Discharge Requirements
for State of California Department of Transportation, 2012-0011-DWQ, NPDES CAS000003.

% California Water Quality Order No 97-03-DWQ, NPDES General Permit No. CAS000001 Waste Discharge Requirements for
Discharges of Stormwater Associated with Industrial Activity (Excluding Construction).

“ See, Tentative Order No R9-2013-0064 NPDES Permit No CA0109169 Waste Discharge Requirements, United States
Department of the Navy, Naval Base San Diego Complex and Tentative Order No R9-2013-0095 Time Schedule Order
Requiring the United States Department of the Navy, Naval Base San Diego Complex to Comply with Requirements
Prescribed in Order No R9-2013-0064 NPDES Permit No CA0109169.
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assessment estimates that 10-33 percent of the load originates from urban land with 38-51 percent from
the conservation lands, with remaining load coming from groundwater and cesspools. The TMDL
assigns a WLA to all the point sources in the watershed, including the City and County of Honolulu
MS4, Hawaii Department of Transportation MS4, Yacht Harbor Towers, and Hawaii Marine, LLC.
Hawaii has incorporated these TMDLs into recently issued NPDES permits, as discussed in more detail
below.

(4) Lakeside Lake Nutrients TMDL

Lakeside Lake is a 13-acre urban impoundment in Atterbury Wash in Tucson, Arizona.
Originally a storm water retention basin, the impoundment was engineered in 1985 to become a public
park feature and recreational fishery. The area immediately surrounding and downstream of the lake is
primarily residential and commercial. A short distance upstream of the lake is a larger park, Lincoln
Regional Park and Golf Course. This TMDL is representative of TMDLs for urban watersheds in arid
Arizona. To offset evaporation losses (averaging .33 inches per day), and given the very dry climate in
southern Arizona (12 inches of rain per year), reclaimed water is added to the lake. As described in the
TMDL, the reclaimed water is very high in nutrients and accounts for 83 percent of the phosphorus load
and 94.4 percent of the nitrogen load. Arizona has incorporated the TMDL into the NPDES reclaimed
water permit issued to Tucson.

3. Other Studies

The Region also looked at other available information regarding discharges from CII sites and
whether they contribute to water quality standard exceedences in Region 9. While there are several
studies which examine the impacts of stormwater or urban runoff on receiving water, most of these
studies do not provide a basis for connecting uncontrolled discharges from specific CII sites to specific
impairments without additional information. For example, researchers in Santa Monica Bay studied the
impact of stormwater on the marine ecosystem and concluded that a greater degree of urbanization was
correlated with greater toxic effects; however, the researchers did not describe where the stormwater
discharges came from.?* In 2007, the Southern California Coastal Water Research Project (SCCWRP)
released a report describing a storm water sampling program conducted over five seasons (2000 through
2005).%° The SCCWRP reported that land-based concentrations for metals and TSS in southern
California storm water are generally comparable to those in other parts of the country, as reported in the
NSQD. Similar to the NSQD, the SCCWRP study found that discharges from industrial sites contained
higher levels of metals and TSS than discharges from other land use types. However, all sites examined
in this study are located within the Los Angeles MS4 Permit area, and, as discussed below, are being
addressed through the MS4 Permit. Further, the description of the “industrial land use” category in the
study is mainly made up of industrial sites that are already regulated under the Phase I regulations.”’” As

B Bay, S., et. al. 2003. Water Quality Impacts of Stormwater Discharges to Santa Monica Bay. Marine Environmental
Research 56:205-223.

% Stein, E.; Tiefenthaler, L.; and Schiff, K. 2007. Sources, Patterns and Mechanisms of Stormwater Pollutant Loading from
Watersheds and land Uses of the Greater Los Angeles Area, Southern California Coastal Water Research Project Technical
Report No. 510.

2 Eor example, the study includes Chemical Processing; Communication Facilities; Electrical Power Facilities; Harbor
Facilities; Harbor Water Facilities; Maintenance Yards; Major Metal Processing; Manufacturing; Mineral Extraction - il and
Gas; and Solid Waste Disposal Facilities in the industrial land use category. Stein, et al at Appendix A. The SCCWRP study
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such, this study is not particularly helpful in determining whether unpermitted CII sites are contributing
to WQS exceedences in Region 9.

In conclusion, sufficient information is not readily available to make a determination as to
whether any individual or categorical CII discharges contribute to water quality exceedences on a
watershed basis in Region 9. GIS analysis indicates that areas with impervious cover greater than 70
percent are generally located within regulated Phase I MS4s. TMDL source assessments consistently
show that for TMDLs outside Phase I MS4 permitted areas, the pollutants of concern predominantly
originate from non-ClI sites, e.g., agricultural areas, mining, or natural/conservation areas. For TMDLs
inside Phase I MS4 permitted areas, the pollutants of concern predominantly originate from “urban
runoff.” The evaluation of other water quality studies in Region 9 did not provide a basis for directly
connecting the stormwater from a particular CII source, or category of CII sources, to any specific water
body impairments.

C. CII Sites Addressed by other Programs

As noted above, one of the three principal factors used by EPA in evaluating discharges for
designation under the Phase II regulations was the degree to which such discharges were already being

addressed by other environmental programs. Region 9 evaluated regulatory programs as well as non-
regulatory programs.

1. NPDES Municipal Separate Storm Sewer Permits

The CWA and the NPDES Phase I and Phase II regulations require that MS4 permittees reduce
pollutants from their MS4s to the maximum extent practicable (MEP) and comply with such other
provisions as the permitting authority deems appropriate. CWA § 402(p)(3)(b)(iii). To do so, federal
regulations require MS4s to develop a program which analyzes and controls all significant sources of
pollutants discharging into the MS4. 40 CFR §§ 122.26(d)(2) and 122.34(b). As described below, this
requirement encompasses the CII sites described in the Petition that discharge into a regulated MS4.

In Region 9, MS4 permit writers and permittees have developed extensive experience with MS4
programs as many permits have been updated three or four times since they were originally issued.?
They have gained expertise in dealing with discharges to impaired waters, and as described below, are
implementing TMDLs through MS4 permits. Additionally, in Region 9’s most populous state of
California, the geographical boundaries of permitting authorities are generally based on watershed
boundaries. This provides opportunities to efficiently address water quality impairments, including
TMDL implementation, on a watershed basis. Further, in the 1990s, California designated many smaller
communities and unincorporated areas, which at the time were not required to be federally regulated.
California required that they apply for Phase I MS4 permits, which generally have prescriptive
requirements describing how to control discharges from CII sites. Absent these designations, today
many of these communities would either be regulated under the State’s Phase II general permit, which is

also concluded that there was a long-term trend toward decreasing median constituent EMCs for all land uses (with the
exception of total zinc).

*® EPA recognized that stormwater programs would “evolve and mature over time.” 55 Fed. Reg. 47990, 48052 November
16, 1990.
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less prescriptive with respect to CII sites, or not regulated at all. > As described below, an effective
program for controlling discharges from CII sites within MS4 permitted areas is already underway. As
shown by the maps in Appendix A, these areas are uncommon outside Phase I MS4 areas and there
would be little benefit from additional permitting in such areas.

Region 9 reviewed MS4 programs being implemented under several Phase I MS4 permits and
one Phase IT MS4 permit to assess the degree to which the permittees are controlling pollutants from CII
sites (Appendix B). A number of these permits (and others like them) cover multiple MS4s and
represent examples from each state in the Region.*® This review showed that the permittees are already
implementing extensive control programs including requiring numerous best management practices
(BMPs) in their implementation of requirements for good housekeeping, illicit discharge control, spill
prevention and response, and minimizing exposure. For example, San Diego, CA has engaged in
evaluation of its street sweeping program to identify and implement the most cost-efficient combination
street swee%)ing practices and technologies that will maximize pollutant load reductions for the resources
expended.’' The City notes that it sweeps 45,000 curb miles of commercial streets to reduce the amount
sediment, metals, and bacteria discharged in stormwater. As a result of the evaluation, the City is in the
planning stages of increasing sweeping frequencies in certain high-priority areas where there are known
water-quality problems in adjacent or downstream receiving waters. Region 9 MS4 permits also require
MS4s to create a program to control discharges from a large number of municipally owned facilities,
including parking lots, golf courses, and public parks. For example, many MS4 permits require that
parking lots be inspected for dirt or debris buildup and/or swept at least twice per month.

The MS4 permits also require permittees to prioritize sources discharging into an MS4 and focus
on the particular sources (including CII sites) believed to be most significant within a given jurisdiction.
The permits require MS4s to address the most significant sources of pollution entering the MS4,
consistent with the objectives of the petitioners. As an example of a typical MS4 permit in Region 9, the
Los Angeles Regional MS4 Permit (covering 86 municipalities) requires municipalities to maintain an
inventory of, among others, all restaurants, automobile service facilities, gas stations, nurseries, and any
other facility the MS4 determines to be a significant contributor of pollutants to the MS4.>? The
inventory must contain fairly detailed information about each facility, including the status of pollutant
sources exposed to stormwater. The MS4 must inspect each facility at least twice during the five-year
permit term. During the inspection, the MS4 is required to ensure that the facility is implementing
appropriate source-control BMPs, If a facility is not in compliance with local ordinances, the MS4 is
required to conduct enforcement to bring the facility into compliance. (See Appendix B for example
ordinances.) During FY2012, the City of Los Angeles, only one of 85 permittees, inspected over 10,000

ror example, early in the history of the Los Angeles MS4 Permit, California designated the MS4s owned and/or operated
by the incorporated cities in Los Angeles County and unincorporated areas within the coastal watersheds of Los Angeles
County as a large MS4 due to the total population of Los Angeles County and the interrelationship between the Permittees’
MS4s, pursuant to 40 CFR section 122.26(b)(4). The total population of the cities and County unincorporated areas covered
by this Order was 9,519,338 in 2000 and has increased by approximately 300,000 to 9,818,605 in 2010, according to the
United States Census. Order No R4-2012-0175 NPDES Permit No CAS004001 Waste Discharge Requirements for MS4
Discharges within the Coastal Watersheds of Los Angeles County Except Those Originating from the City of Long Beach MS4
{(hereinafter LA MS4 Permit), at p 20.

*® There are 35 Phase 1 MS4 Permits in Region 9, covering over 330 municipalities.

31 Brown, C., Evans, B. 2013. Street Sweeping Effectiveness Studies. Stormwater: Journal for Surface Water Quality
Professionals. Jan/Feb 2013.

32See, Los Angeles County MS4 Permit, Section VI.D.6.
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facilities and 200 facilities were required to update their BMPs through enforcement.> The City of San
Jose’s MS4 Permit contains similar language. In FY2012, San Jose inspected over 4,200 facilities and
issued over 1,100 notices of violation.** The City of Tucson’s MS4 Permit contains similar language,
and Tucson is experimenting with ways to reduce copper discharges from an industrialized watershed,
by timing sweeping prior to rain events and conducting additional outreach to facilities using copper.®

The San Francisco Bay Area Regional Permit, covering 77 municipalities, has specific
requirements to reduce copper discharges. For example, municipalities are required to implement
programs to manage copper discharges from cleaning architectural features, swimming pools, spas, or
fountains with copper treated water, inspect industrial facilities known to use copper, and to participate
in statewide programs to reduce copper discharges from brake pads.*

Additionally, several recently issued MS4 permits in Region 9 include requirements to develop
retrofit programs, which could include CII sites. For example, in the LA Regional MS4 Permit,
municipalities are required to develop a list of retrofit opportunities, either in the public right-of-way, or
in concert with a TMDL.>” The San Bernardino MS4 Permit, covering 18 permittees, requires
development of a Watershed Action Plan. In the Watershed Action Plan, the permittees must explore the
use of retrofits in dealing with a variety of issues, including impaired waters. After consideration, the
permittees must implement any recommended retrofits. The City and County of Honolulu (CCH) MS4
Permit requires CCH to implement specific retrofits and to develop an action plan for additional retrofits
within five years.*® As an example, CCH installed curb inlet baskets at 34 inlets in the Ala Wai Canal
watershed, removing sediment, metals and nutrients, among other pollutants.3 ?

As TMDLs are developed that include WLA for MS4s, they are being included in MS4
permits.*’ Those permits require MS4 permittees to demonstrate that their BMP programs will be
adequate to implement the WLA in the TMDLs, and EPA will continue to monitor progress. For
example, the Ventura MS4 Permit (covering 15 municipalities) requires stormwater controls to
implement WLA in several TMDLs, including TMDLs for nutrients and metals. The Hawaii
Department of Transportation MS4 Permit also includes requirements implementing several TMDLs,
including the Ala Wai Canal Nutrients TMDL discussed above, requiring the Permittee to develop a

* Los Angeles County MS4 Permit, Individual Annual Report Form, Reporting Year 2011-2012, City of Los Angeles at 31.

3 City of San Jose, Stormwater Management Annual Report 2011-2012, at 4-1. There are over 10,000 commercial and
industrial facilities tracked by the City of San Jose, see Appendix A.

**second Annual Report, September 2013, City of Tucson, Department of Transportation, Stormwater Management Section,
at 69.

*® San Francisco Bay Region MS4 Permit Order No R2-2009-0074 NPDES Permit No CAS612008, as amended by R2-2011-
0083, at C.13. '

%7 See, LA MS4 Permit, V1.9.D.

% City and County of Honolulu (CCH) NPDES Permit No. HI S000002, Part D.1.f(1)(vi).

** CCH Storm Water Management Plan Appendix F, June 2012, Action Plan for Retrofitting the Existing MS4 with Structural
BMPs at 9. See also, Specification for Curb Inlet Baskets, BioClean at:
http://www.biocleanenvironmental.com/content/product/curb inlet baskets/Specifications%20-
%20Curb%20Inlet%20Basket. pdf.

** The proposed California Multi-Sector General Permit, covering regulated industrial activities, also contains requirements
consistent with TMDLs. See, Final Draft NPDES General Permit for Stormwater Discharges Associated with Industrial
Activities, CAS000001, Attachment E.
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systematic approach to reducing nutrients, which, at a minimum, involves debris removal and an
assessment of storm sewer cleaning frequencies..

2. Other Programs Addressing Discharges from CII Sites

Given the focus on impacts of climate change on water resources, many communities and local
groups have engaged in efforts to reduce the scale of existing impervious areas in order to reduce the

amount of stormwater discharged through storm drains. As described below, many of these retrofits are
located on, or collect stormwater from CII sites.*’

a. Local Actions
(1) Arizona

The non-profit Watershed Management Group transformed seven parking lots on the University
of Arizona, a type of institutional site covered by the petition, by installing rainwater harvesting basins,
native trees and shrubs in areas previously covered by asphalt and bare earth. The Watershed
Management Group has also conducted similar projects affecting commercial and residential properties
in the Rincon Heights Neighborhood.** Similar projects have been conducted by the City of Phoenix, in
partnership with the Arizona State University in downtown Phoenix.*’

(2) California

In Santa Monica, California, the City redesigned a block of Bicknell Avenue, a commercial and
residential street, with practices to reduce the amount of stormwater discharged to Santa Monica Bay as
a model “green street.”** The Los Angeles Zoo retrofitted its 33 acre parking lot to reduce pollutant
discharge by installing bioswales and permeable pavement to filter stormwater and reduce runoff.*’ The
City of Oakland, using funds from a voter initiative, retrofitted a parking lot near an urban lake to

provide bioswales, pervious pavement, and a green roof, treating stormwater from a commercial
establishment.*¢

(3) Hawaii
On the eastern side of Oahu, Hawaii, a local non-profit retrofitted a 12,000 square foot parkirig

lot with pervious pavement to allow stormwater to infiltrate.*” The non-profit group, Hui o
Ko'olaupoko, is also installing rain gardens to remove nitrogen, phosphorus, and sediment from the

o Descriptions of other projects are maintained by the American Society of Landscape Architects and can be found here:
http://www.asla.org/stormwatercasestudies.aspx, last accessed on January 13, 2014. )

2 Silins, J, Vision: A Publication of the Arizona Chapter, American Planning Association, December, 2009 pp 1-5.

“Green Infrastructure and Stormwater Management: Taylor Mall Case Study, American Society of Landscape Architects.
** Bicknell Avenue Green Street Project:, last accessed January 13, 2014:
http://www.smgov.net/Departments/OSE/Categories/Urban_Runoff/Bicknell Avenue Green Street.aspx

* see http://lacitysan.org/wpd/Siteorg/LAPropo/sitefiles/LA Zoo/zoointro.htm

* see http://wildoakland.org/2013/04/back-to-the-future-measure-dd-water-health-and-re-marshing-lake-merritt/, last
accessed February 5, 2014.

*7 See http://www.huihawaii.org/, last accessed January 14, 2014.
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Windward Mall parking lot, the largest single concentration of impervious surface in the He'eia stream
watershed.*® He'eia stream is on Hawaii’s 303(d) list for nutrient and turbidity impairments.

(4) Nevada

As one of many of restoration programs implemented through the Lake Tahoe Environmental
Improvement Program, the Stormwater Management/Best Management Practices (BMP) Retrofit
Program is a unique and innovative strategy that protects Lake Tahoe’s water quality from the impacts
of stormwater pollution. Throughout the Tahoe Basin, in both California and Nevada, the Tahoe
Regional Planning Association (TRPA) requires all landowners to install BMPs to infiltrate stormwater.
As of the end of 2011, 60% of commercial facilities on the Nevada side of Lake Tahoe had completed
installation of retrofit BMPs.*’ One of these facilities is Kingsbury Hardware, which installed a BMP to
treat parking lot runoff before infiltrating it.’* TRPA also created a brochure targeted at commercial and
industrial facilities.’'

b. Other Federal Support

EPA provides states CWA grant funds that can be used to fund green infrastructure activities,
ranging from policy to projects. For example, CWA 104(b)(3) funds have been granted to local
environmental groups to implement infrastructure improvements and EPA’s Non-Point Source grant
funds under 319(h) have supported projects across the Region. EPA also promotes funding of green
infrastructure through administration of CWA and Safe Drinking Water Act State Revolving Funds
(SRF). Specifically, in 2010, EPA implemented a green project reserve which set aside 10% of the
CWA SREF grant to be used by states to implement green projects including infrastructure
improvements.

Additionally, as part of EPA's commitment to engaging with local communities to support green
infrastructure, since 2012, EPA has conducted a series of technical assistance projects and provided
grant and contract support to address significant technical, regulatory, and institutional barriers to green
infrastructure, and to build community capacity by sharing lessons learned. Some examples to date
include:

Los Angeles, a 2012 grant recipient, conducted a comprehensive analysis of state and regional
regulations, programs, and policies, documented in a report that describes green infrastructure barriers
and opportunities in the greater Los Angeles area. As described in the report, in the already developed,
highly urbanized areas of Los Angeles County, green infrastructure will mostly be implemented as
retrofits or infill redevelopment. The report describes how green infrastructure can meet the goals and
requirements of multiple state and regional regulations, and analyzes provisions that might complicate

*® Hawaii Department of Health, Clean Water Branch Polluted Runoff Control Program, FY13 End of Year Report at 17.
* Tahoe Regional Planning Agency, 2011 Threshold Evaluation Report, Appendix IE3- Stormwater Management/BMP
Retrofit Program, October 24, 2012 at IE3-3.

** Tahoe in Depth, Winter 2013-14, at 18.

*! Clean Water is Everyone’s Business: A Commercial and Industrial Property Owner’s Guide to improving Lake Tahoe
Clarity” ‘
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green infrastructure implementation.? As a 2013 grant recipient, Tucson will complete a green
infrastructure guidance manual addressing selection, design, construction, and maintenance of green

infrastructure practices, which will help assess the costs and multiple benefits of green infrastructure
practices in a desert environment.

Region 9 has also supported other collaborative green infrastructure projects to reduce the
discharge of pollutants from the built environment. For example, through the San Francisco Bay Water
Quality Improvement Fund, EPA funded several green infrastructure projects to reduce the discharge of
stormwater and pollutants from CII facilities: the City of Fremont will install tree well systems to treat
stormwater pollutants, including trash, from over 14,000 square feet in an industrial area.”

IV. State and Local Government Views

While the reasons above are alone sufficient for denying the petition, EPA Region 9 also
evaluated the workload implications for EPA and CWA NPDES-authorized States which would result
from any designation, taking into account the broad geographic and categorical scope of the petition. As
part of our analysis, based on past published estimates, the Region estimated the number of facilities
potentially covered by the petition. EPA’s 1995 Report to Congress estimated the existence of 7.7
million industrial, commercial and institutional sites nationally, 7.1 million meeting the definition of the
CII sites in the petition.>* The Region used California, Region 9°s most populous state with
approximately 12 percent of the national population, to estimate the potential workload. Based on 1995
estimates of the number of sites nationally, there could be up to 900,000 potential CII sites in California.
For comparison, the number of permittees currently operating under California’s general industrial
stormwater permit is about 9,500, with approximately 6,400 permittees operating under the California’s
construction general permit. These figures show that permitting of the CII sites targeted by the petition
could exponentially increase the workload of NPDES-authorized States.

Region 9 had informal discussions regarding the workload implications of the petition with
representatives of each of its authorized states, who uniformly expressed considerable concern. Each of
Region 9’s authorized states issues and enforces numerous NPDES stormwater permits, often struggling
keep up with current permit demands and to reissue permits within their five year terms. For example,
California issues over 30 stormwater permits, which cover discharges from hundreds of municipalities
and thousands of industrial and commercial facilities. Arizona issues over 10 permits covering
stormwater discharges from 49 municipalities and hundreds of construction and industrial facilities.
Hawaii issues more than 11 permits covering stormwater discharges from over a dozen municipalities
and hundreds of construction and industrial facilities. Unique to Hawaii, each general permit application
is reviewed and a notice of general permit conditions (NGPC) is issued to each discharger. In many
cases, these NGPCs contain numeric effluent limits for stormwater discharges. Nevada issues 7 permits
covering stormwater discharges from 15 municipalities and hundreds of construction and industrial

2us. EPA, 2013, Green Infrastructure Opportunities and Barriers in the Greater Los Angeles Region. EPA 833-R-13-001,
Office of Water, Washington, D.C.

>3 http://www2.epa.gov/sfbay-delta/project-summariestiurban, last accessed February 5, 2014.

*U.S. EPA, March 1995, Storm Water Discharges Potentially Addressed by Phase Il of the National Pollutant Discharge
Elimination System Storm Water Program Report to Congress EPA-K-94-002, Office of Water, Washington, D.C. page 4-2.
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facilities.” Issuing, defending challenges, and enforcing these stormwater permits takes considerable
resources, not even taking into account the numerous, non-stormwater related NPDES permits issued by
each state. Given the other tools described in this document, adding another permit (or permits) covering
such a large universe of facilities would consume considerable resources and compromise ongoing
implementation of existing effective and increasingly protective NPDES programs.

Permitted MS4s have raised additional concerns regarding the petition in conversations with
Region 9. As noted above, the permitted MS4s already have programs in place to control pollutants
within their jurisdictions that address many of the facilities targeted by the petition. The permittees have
expressed concern that additional NPDES permits could constitute another layer of regulation that could
be confusing and interfere with the implementation of local programs, including the ability of local
jurisdictions to establish stormwater utilities to help cover the costs of local programs.’® The National
Association of Clean Water Agencies expressed limited support for a targeted use of EPA’s RDA,
noting that there is an existing burden on MS4s and that a broad use of RDA could impact the
effectiveness of stormwater utilities.”’

VI. CONCLUSION

In 1999, EPA considered making a nation-wide designation of many of the commercial and
industrial facilities described in the Petition, but did not do so because EPA lacked “information
indicating a consistent potential for adverse water quality impact or because EPA believes that the
likelihood of adverse impacts on water quality is low, with some localized exceptions.” 64 FR 68722,
68734 (December 8, 1999). Given the very broad scope of this Petition, EPA declines to make a Region-
wide designation for similar reasons given that the data in the petition are insufficient to directly connect
the stormwater discharges from a particular CII source, or category of CII sources, to specific water
body impairments. Moreover, considering readily available current information, our analysis in response
to this petition indicates that effective water quality protection programs are in place that covers the
majority of CII stormwater discharges in the Region. Awareness of the contribution of unregulated
stormwater discharges to water quality exceedences is an important part of the Region’s ongoing
stormwater program and a basis for Regional action where further regulation is warranted. For example,
in 2011, the Region proposed designation of discharges from certain MS4s on Guam, pursuant to 40
C.F.R. 122.26(a)(9)(1)(D).” The Region is currently taking public comment on the proposed
designations and has directed the Department of Defense and Guam Department of Public Works to
submit permit applications. The public comment period will remain open until the close of the public
comment period on any NPDES permit related to the preliminary residual designation. The Region will
continue implementation of this important part of our stormwater program to gather information and
evaluate sources to support targeted designations where warranted.

*® This number reflects NDPES stormwater permits. It does not include individual NDPES permits for process waste-water
which also often also permit certain stormwater discharges.

*® For example, see American Public Works Association February 5, 2014 Letter from Peter B. King to Jared Blumenfeld,

echoing various concerns raised by the California Stormwater Quality Association and other representatives from Region 9
states.

*” National Association of Clean Water Agencies February 14, 2014 letter from Ken Kirk to Nancy Stoner.
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